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Witness Production Revisited 1 

MAJ Richard H .  Gasperini 
Instructor, Criminal Law Division 

The Judge Advocate General’s School 

Since the restructuring of the Court of Mili
tary Appeals some eighteen months ago, sever
al important cases in the area of witness pro
duction have been decided. In  a forthright 
attempt to come to grips with this perplexing 
but important area of trial practice, the Court 
has considered several difficult problems per
taining to compulsory process. Unfortunately, 
not all existing questions have been answered 
and several new ones have been raised. Collec
tively, however, these decisions refine the law 
in this area and thus provide important guid
ance to military judges and counsel alike. This 
article is intended to be a review of where we 
are and a forecast of where we may be going. 
Most importantly, it is designed to assist the 
practitioner in understanding and using the law 
which the Court has given us. To achieve that 
end the following issues will be considered: (1) 
the required conditions precedent to  produc
tion of defense witnesses a t  Government ex
pense, (2) the production of live witnesses dur
ing the  sentencing portion of t r ia l ,  (3) the  
production of  chemists upon defense request, 

1 This article is an update of  “Witness Production and 
the Right to Compulsory Process,” The A m y  Lawyer, 
Sep. 1980, 22-32. 
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(4) the viability of Manual Paragraph 115a’s2 
requirements concerning witness production, 
and (5) the issuance of subpoenas prior to and 
during courts-martial proceedings. 

United States v. Killebrew 

In United States v. Killebrew,3 Chief Judge 
Everett had his first opportunity to discuss 
witness production. He did so in the context of 
a case wherein the accused’s right to effective 
assistance of counsel was being litigated. 
Killebrew presented an interesting, although 
unusual, factual situation. The accused was 
charged with the sale of marihuana stemming 
from a transfer made by him to a government 
agent. That agent had been introduced to the 
accused by an informant. Prior to the preferral 
of charges, the informant had been transferred 
to a new duty station pursuant to an Air Force 
informant protection regulation. The inform
ant’s identity was not privileged since the gov
ernment had provided the defense with both 
his name and his sworn statement. Notwith
standing this fact, accused’s requests to per
sonally meet with this  prospective witness 

2 	Para. 116a. Manual for Courts-Mart ial ,  United 
Statee, 1969 (Rev. ed.). 

a 9 M.J. 164 (C.M.A. 1980). 
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were rebuffed by the government. Trial coun
sel refused to reveal to defense counsel the lo
cation of the witness or to make arrangements 
for a meeting, stating that the government had 
no intention o f  calling the informant as  a 
witness on its case in chief. Furthermore, be
cause the defense had not complied with Para
graph 115a’s requirements for securing 
witnesses, trial counsel refused to physically 
produce the witness for trial. With the excep
tion of an unsolicited phone call received by the 
defense counsel several days prior to trial from 
an unknown person claiming to be the inform
ant, the defense never had an opportunity to 
interview the w i t n e ~ s . ~  

In the majority opinion Chief Judge Everett 
reviewed in detail the discovery rights of a mil
itary accused. In 80 doing he provided explicit 
guidance regarding several witness production 
issues. It has long been recognized in military 
practice that the government need not produce 
a requested defense witness until the accused 
makes some legitimate averment of materiality 

4 Because the defense counsel was unabletb adequately 
verify who the caller was, the Court of hilitary Ap
peals rejected the government argument that this 
communication fulfilled accused‘s right to a pretrial in
terv iew.  See generally Annot. ,  79 A.L.R. 3d 79 
(1977). 
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which places the military judge on notice that 
the witness will offer testimony to negate the 
prosecution evidence or support a defense.s 
Military courts have consistently held that re
quests based on unsubstantiated “hopes” of ex
pected testimony do not qualify as proper aver
ments.6 The unanswered question has always 
been, “What constitutes a legitimate aver
ment?” 

F o r  t h e  most pa r t ,  averments have been 
based on either of two procedures: prior writ
ten statements of witnesses containing the sub
stance of their proposed testimony or personal 
witness interviews by counsel. In Killebrew 
the Court provided guidance as to the latter 
procedure when i t  stated that the Manual for 
Courts-Martial does not require the govern
ment to transport either defense counsel or 
witnesses long distances for the purpose of 
pretrial interviews. Rather; 

“... in cases where witnesses have been 
transferred routinely and are no longer 
available for personal interview a t  the 
place where the trial is to take place, de
fense coynsel may have to resort to other 
expedients, such as telephone interviews, 
written questions or requests that associ
ate defense counsel be detailed to inter
view the witnesses wherever they are lo
~ a t e d . ” ~  

p, 

The significance of this guidance is obvious. 
For the first time the Court of Military Ap
peals has provided explicit examples of how 
military defense counsel are to function with 
regard to requesting defense witnesses. No 
longer will counsel be able to submit a request 
for witnesses without first attempting to con
tact them. No longer will they be able to claim 
distance as the excuse for failing to do so. Es
sentially, the Court has informed defense coun

5 United States v. Lucas, 5 M.J. 167 (C.M.A. 1978). 

a 	United S t a t e s  v. Carey ,  1 M . J .  761 (A.F.C.M.R. 
1975); U n i t e d  S t a t e s  v .  Y o u n g ,  49 C.M.R.  133 
(A.F.C.M.R. 1974); United States v. DeAngelis, 12 
C.M.R. 54 (C.M.A. 1953). 

(“ ’9 M.J. 153, 161 (C.M.A. 1978). 
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sel of requirements t h a t  many have known 
about for some time but have failed to follow. 

A second witness production issue discussed 
by the Court dealt with potential witnesses 
who refuse to discuss the case with the defense 
counsel prior to trial. Citing existing case law, 
the Court reaffirmed that a prospective wit
ness may refuse to answer a defense counsel’s 
pretrial questions so long as the government 
has not induced that refusaL8 The Court recog
nized, however, that such a practice could work 
great hardship on the accused by placing him in 
an untenable position. As noted earlier, de
fense witnesses will not usually be produced in 
the absence of a legitimate averment of materi
ality.8 Therefore, if a witness refuses to talk to 
the defense prior to trial, counsel will have no 
information upon which to base his averment. 
At that point the accused has two options: he 
can request that the convening authority au
thorize the taking of a deposition, and thus 
force the witness to submit to a pretrial inter
view, o r  he can simply forego calling the  
witness at  trial. Acknowledging that a deposi
tion may be denied “for good cause,”’O the  
Court suggested a way out of this dilemma: 

“. . . when there is some reason to believe 
that a witness has knowledge relevant to 
criminal charges and he refuses to talk to 
defense counsel, there  usually will be 

The soundness of such a sweeping statement i s  ques
tionable, and no military case on point was cited by the 
Court to support it. Although this may in fact be the 
case in the civilian sector, a commander can always or
der a soldier to  cooperate fully with a defense counsel 
prior to  trial. Failure to do so is punishable under Ar
ticle 92, UCMJ. The provisions of Article 98, UCMJ, 
may also be employed to  insure the cooperation of a re
luctant military witness. 

e Although this case specifically deals with a potential 
prosecution witness ,  i t s  guidance is applicable t o  
witnesses for both the government and the defense. It 
is not unusual in the military for a potential defense 
witness to  refuse to cooperate with defense counsel in 
order to avoid the exposure and inconvenience of a 
trial appearance. This is especially t rue when a soldier 
nears the termination of his time in service. 

lo Article 49, UCMJ, 10 U.S.C. P 849. 

I 
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lacking any ‘good cause’ to forbid his depo- eration.“ Material evidence, on t h e  other  
sition or to refuse to compel his appearance hand, must not only be helpful evidence, it 
at trial.”ll must be evidence that is reasonably likely to 

Although the above pronouncement seems 
clear-cut on its face, translating it into a mean-
ingful tool for the trial lawyer is quite another 

have an effect on t h e  fact-finder’s evential 
judgment. In other words, it must have an out-
come determinative effect. l6 

matter. Is the Court saying that any uncooper-
ative witness can be subpoenaed to give a dep-

By requiring that the defense only show that 
the uncooperative witness be able to provide 

osition or to appear in Court? Close scrutiny of relevant evidence, the Court has made an im-
the statement indicates that certain restric-
tions do exist. F o r  example, there  must  be 
“some reason to believe” that the witness can 

portant concession in the area of compulsory 
process. Indeed, considering that the lower 
standard must be supported by no more than a 

provide relevant evidence. Arguably, this simple belief that the witness can provide such 
standard is very slight. The source of the belief evidence, it is obvious that the Court has acted 
could come from prior oral or written state-
ments of the witness, from the statements of 

to insure that the soldier’s right to a fair trail 
be scrupulously protected. le 

third parties that the witness may have some-
thing of import to provide, or merely from the United States v.  Courts 
inference of knowledge arising out of the 
witness’ presence at  the scene of the crime.12 In United States v. Courts17 the Court of 

Military Appeals may have made its most sig-
A second requirement is that what evidence 

the witness does have must be relevant to the ---crime being litigated. The Court’s use of the 
term relevant in this context is important in 
that the usual standard for witness production 
is materiality, and the words differ significant-
ly in their ultimate effect. Relevant evidence is 

“See, e .g . ,  United States v. Ives, 609 F.2d 930 (9th 
Cir. 1979), where the court held that weak, even re-
mote, defense evidence of mental responsibility was 
erroneously rejected by the trial judge.  See also 
United States v. McCullers, 7 M.J.’ 824 (A:C.M.R. 
1979). 

. 

defined as “evidence having any tendency to 
make the existence of any fact that is of conse-

By announcing this standard in United States v. 
Hampton, 7 M.J. 284 (C.M.A. 1979), the Court of Mili-

quence to the determination of the action more 
probable or less probable than it would be 
without the evidence.”13 This is a very broad 
standard designed to insure that anything that 
can assist to rationally resolve disputed issues 

tary Appeals adopted the definition of “materiality” 
provided by Professor Peter Westen of the University 
of Michigan, the foremost scholar in the area of com-
pulsory process. In a landmark article discussing this 
topic, Professor Westen stated that, “. ..though evi-
dence may be favorable and relevant to a defendant’s 

a t  trial be admitted for the fact-finder‘s consid- case, he has no right to produce it if the impact of its 
exclusion will be too insignificant in the context of oth-
er evidence presented at trial to have any material 
bearing on the outcome.” Westen, Compulsory Proc-
ess 11, 74 Mich. L. Rev. 191, 214 (1975). 

1 1  9 M.J. 164, 161 (C.M.A. 1980). 
1’ Declaring that the accused had been denied meaning-

1’ Such was the case in United States v.  Christian, 6 ful access to a potential material witness, the Court 
M.J. 624 (A.C.M.R. 1978), where the Army Court of remanded the case to The Judge Advocate General for 
Military Review ruled that even though the defense dismissal of charges or the ordering of a limited re-
was uncertain as to what a requested witness would hearing to determine what information the witness 
say ,  an adequate showing of materiality had been 
made when both the trial and defense counsel agreed 

could have provided. Art. 39(a), UCMJ; United States 
v .  DuBay, 37 C.M.R. 411 (C.M.A. 1967). If conducted, 

that if the witness had any testimony to provide at all, the record of such rehearing was ordered returned to 
, that i t  would support either the government or de- the Court for determination of whether the accused 

fense theory. had been prejudiced. 

la Military Rule of Evidence 401. 1’ 9 M.J. 285 (C.M.A. 1980). 1 
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nificant and long-range contribution to the mili
tary law of witness production. There it upheld
the trial judge’s refusal to force a government 
paid production of a defense requested witness 
on sentencing. In so doing the Court for the 
first time implemented the guidance of United 
States v. Scott 18 which provides that “although 
live testimony of .. . a [material] witness nor
mally i s  imperative to the fairness of the proc
ess, occasionally some alternate form of testi
mony will pass muster under the  facts and 
circumstances of a given case.” 

The compulsory process issue was raised in 
this case when the accused on the first day of a 
two day trial submitted to trial counsel a re
quest that his sister be brought from her home 
in Indianapolis to the situs of the trial in Long 
Beach, California, t o  testify as a material  
witness on sentencing. After the trial judge 
sustained the government’s refusal to physical
ly produce the sister, her expected testimony 
was admitted by way of stipulation.‘@ In hold
ing that the military judge had not abused his 
discretion, the Court listed the following fac
tors to sup$ort i t s  decision: (1) the substance of 
the sister‘s expected testimony; (2) the practi
cal difficulties of  physically producing her; (3) 
the availability to accused of other live testimo-

The vital question confronting the trial bar 
must now be: How far can Courts be extended? 
Does it stand for the proposition that material 
defense witnesses on sentencing no longer 
must be produced? Unfortunately, the brevity 
of the Court’s opinion leaves unanswered these 
most provocative questions. 

le 6 M.J.431 (C.Y.A.. 1978). 

10 In United States v. Carpenter, 1 M.J. 384 (C.M.A. 
1976), the Court held that the compelled etipulation of 
a material witness’ expected testimony i s  not an ade
quate substitute for the personal appearance of the 
witnees. The witness denied in Carpenter, however, 
was prepared to testify on a matter that went to the 
“core” of the accused’s defense as opposed to a matter 
on sentencing only. 

The discriminating defense counsel will t ry  
to  limit C o u r t s  by noting tha t  i t  really an
nounces no new law. In any one of several ways 
the trial judge’s decision could have been sus
tained on existing precedent. For example, 
since other witnesses on the same topic were 
available, the sister was cumulative in nature 
and therefore not required to  be present.20 Ad
ditionally, the untimely nature of the request 
could have allowed the trial judge to deny it as 
having been “delayed unnecessarily until such 
a time as to interfere with the orderly prosecu
tion of the case.”21 

Such arguments, however, fail to explain 
why the Court did not adopt such an alterna
tive to support ibs finding. Instead, it cited the 
broad language of Scott and deferred to the 
t r ia l  judge’s discretion. In fact ,  the  Court 
seems to have adopted Judge Cook’s position in 
United States v. Tangpuz22 wherein four rele
vant factors were provided for the trial judge’s 
consideration when ruling on such requests: 

(1) the issues involved in the case and the im
portance of the requested witness to  
those issues, 

(2) 	whether the  witness is desired on the 
merits or on sentencing, 

(4) the availability of qlternatives to  the per
sonal appearance of the witness. 

Although it may be premature to draw over
ly broad conclusions from this opinion, two 
comments seem to be in order. First, it would 
be ill-advised to assume that distance and ex
pense alone is now enough to deny production 
of a material witness on either the merits or on 
sentencing. Such an assumption would cut 

United States V. Williams,-3 M.J. 2% (C.M.A. 1977). 

41 United States v. Hawkins, 19 C.M.R. 261 (c.M.A. 
1966). 

22 6 M.J.426 (C.M.A. 1978). 

1 



DA Pam 27-50-104 

6 


against firmly established precedent.23 The 
Court’s mention of these factors, however, is 
significant in that it exhibits a recognition that 
physical as well as fiscal difficulties are matters 
which the trial judge may consider in making 
his ultimate decision.24 Secondly, in this case 
the Court seems to make a definite distinction 
between a witness on the merits and a witness 
on sentencing. It is inconceivable that the mili
tary high court would ever deny an accused a 
truly material witness on the merits if such a 
witness was known to exist and available to 
testify-to do so would certainly be a violation 
of the accused’s sixth amendment right to com
pulsory p r 0 ~ e s s . l ~Denial of such a witness on 
sentencing, however, seems to be another mat
ter, provided the witness’ testimony is pres
ented in court through the vehicle of some ac
ceptable alternative to physical presence.26 

l3	United States v. Carpenter, 1111.5. 384 (C.M.A. 1976); 
United States v. Willis, 3 M.J. 94 (C.M.A. 1977). 

United States v.  Davis 41 C.M.R. 217 (C.M.A.. 1970), 
held that distance alone never makes a serviceperson 
unavailable as a material witness on the merits, a posi

719, 20 L.tion in accord with Barber page,390 u . ~ .  

United States v. Viefor 

Because of the frequency of drug prosecu
tions in the military, attendance of the labora
tory esaminer a t  trial has long been a matter of 
acute concern to both military trial and appel
late courts. In a line of cases spanning a nine 
year period the Court of Military Appeals has 
consistently held that a laboratory report used 
to prove the nature of a chemical substance is 
admissible as a business entry exception to the 
hearsay rule.27 As such, the report can be ad
mitted into evidence without the government’s 
having to call the examiner as a The 
long standing issue considered in United States 
v. Vietor28 concerned when, if ever, the ac
cused can call t he  examiner as a witness a t  
trial. 

In United States v. Evansa0 the Court of 
Military Appeals first spoke to this issue when 
it stated: 

“While we agree that the r e p o i  of a gov
ernment chemical examiner is sufficiently 

when Production of such witnesses may, be required. 
Discretion remains with the military judge subject to 
five limitations. Those limitations essentially provide 
for a live production Of defense witneesses only when 
the expected testimony of the witness is of such rele
vance, weight, and credibility as  to have a eubetantial 
8ignvicance on the determination of an appropriate 
sentence. The amendment further provides a balan
cing test applicable to the judge’s determination in 
which the significance of the witnesses appearance is 
weighed against the practical difficulties of producing 
the witness. Application of such a test would seem to 
be in complete conformity with the guidance set out by 
the Court Of Military Appeals in United State8 V .  

Courlei 

Ed. 2d 255, 88 s .Ct .  1318 (19681, wherein the supreme 
court held that alternatives to live testimony are ad
missible only when there is a showing of the witness’ 
actual unavai labi l i t y .  Accord, United States v. 
Obligacion, 37 C.M.R. 300 (C.M.A. 1967). I t  has 
ways been assumed that “military necessity” could, 
under the proper circumstances, support the use of 
alternatives to  physical production of a material 
witness. Whether any sort of operational requirement 
short of actual combat will qualify a s  a “military 
necesity” is an unresolved issue. United States V .  

Davis, supra; See also Melnick, “The Defendant’s 
Right to Obtain Evidence: An Examination of the Mili

,-

,

tary Viewpoint,’’ 29 Mil. L. Rev. 1 (1966). *’ United States v. Evans, 45 C.M.R. 364 (C.M.A. 1972); 
*I Pointer v. Texas, 380 U.S.  400, 85 S.Ct.  1066, 13 United States V .  Miller, 49 C.M..R. 380 (C.M.A. 

L.Ed. 2d 923 (1965); Chambers V.  Mississippi, 410 1974); United States V .  Strangstalien, 7 M.J. 266 
U.S. 294, 93 S.Ct. 1038, 36 L.Ed 2d 297 (1973); Barber (C-M-A.1979)- MRE 803(6) specifically adopts this PO-

V .  Page, supra; United States V. Thornton, 24 C.M.R. sition. RE 803(8) ah0 allows for admission of such re
256 (C.M.A. 1957). ports as official records. 

18 On 1 August 1981, Paragraph 75 of the Manual for A foundation for the report’s admission as a business 

Courts-Martial was amended pursuant to executive or- entry must still be laid by a witness familiar with the 

der. Portions of that Paragraph provide for major operation of the crime laboratory, usually the local 

changes with regard to production of witnesses on CID evidence custodian. 

sentencing. The amendment essentially adopts the ID J. 69 (C.M.A. 1980).
present Court of Military Appeals’ orientation per

taining to this issue but provides specific guidance on m 45 C.M.R. 364 (C.M.A. 1972). 
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trustwotthy to justify its admission in evi
dence as a business entry .., we do not in
timate that the accused must forego the 
right to attack the report’s accuracy. If he 
wishes to do so, he may have the analyst 
summoned and attack the regularity of the 
test procedures and the compentency of 
the ... [person] who ran the test ... But 
these factors.. .go to the weight of the ev
idence rather than to its initial admissibili
ty.”3’ 
Subsequent pronouncements by the Court 

made it clear that the accused had the right to 
call the chemist as an adverse witness and sub
ject him to cross-examination on the issues not
ed in Evans.32Many counsel in the field inter
preted this to mean that the accused had an 
absolute right to produce the chemist regard
less of whether the defense could articulate any 
reason to believe that the witness would be fa
vorable to its case. 

Because of the law’s uncertainty, some pros
ecutors acquiesced to  unsupported defense 
witness requests and produced chemists for 
trial withopt requiring that a legitimate show
ing of ‘expected testimony be presented. One 
who did not was the trial counsel in United 
States v .  Vietor.33There the accused was being 
tried for transfer, possession, and sale of mari
huana. Trial was held in Hawaii and the drugs 
involved had been analyzed in a laboratory lo
cated in Japan. Three days prior to trial the ac
cused requested that the chemist who had pre
pared the  lab report  be made available to  
testifv. The defense counsel had not woken to 
the ckemist and had no reason to believe that 
he would provide favorable testimony. In 
denying the defense request, the trial judge
held that the defense had made no showing that 
the requested chemist was either unqualified or 
that his test procedures were improper. 

31 Id. at 366. 

83 	United States v .  Miller, supra ;  United States v .  
Strangstalien, aupru. 

10 M.J.69 (C.M.A. 1980). 

The Navy Court of Military Review in sus
taining the  t r ia l  judge’s decision held tha t  
“something more than the base request for the 
witness must be submitted to justify his being 
called.”S4 Indeed, the Court opined that the 
formal requirements of Para. 115a had to be 
met before any such request would be ful
filled.3s 

With the issues clearly joined, the Court of 
Military Appeals was called upon to resolve 
these difficult and controversial problems
problems which confront the military trial law
yer on a daily basis and which account for the 
expenditure of great human and financial re
sources. The Court’s response to this challenge 
came in the form of three separate opinions 
which at times evidence widely divergent posi
tions. Briefly put, the judge’s positions can be 
summed up as follows: Judge Fletcher feels 
that a chemist must always be produced upon a 
defense request less the government can show 
that he is either unavailable or that the utility
of trial confrontation is too remote. Judge Cook 
does not believe that accused has an automatic 
right to the presence of the chemist, but can 
force production of the witness once he has es
tablished a need to examine him. Finally, Chief 
Judge Everett feels that once the defense coun
sel has communicated with the  analyst  and 
seeks to have him produced as a hostile witness 
for purposes of cross-examination, the materi
ality of his proposed testimony need not be 
demonstrated in detail, and he must be pro
duced. Let us now consider each position in 
greater detail. 

Judge Fletcher, unlike his colleagues, felt 
that the admission of the laboratory report un
der these circumstances constituted a violation 
of the accused’s sixth amendment right of con

3 M.J.962, 964 (N.C.M.R. 1977). 

In United States v.  Niederkorn, 60 C.M.R. 341 
(A.C.M.R. 19761, one panel of the Army Court of Mili
tary Review agreed in principle with the Navy Court 
but was very careful to avoid auggesting that the ex
plicit requirements of Para. 116a be met as a condition 
precedent to production of the witness. 
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frontation, and joined in the Court’s decision to 
order a limited hearing simply to determine 
whether prejudice resulted therefrom. In es
sence, Judge Fletcher was unwilling to accept 
military precedent pertaining to hearsay ex
ceptions in the wake of Ohio v. Roberts,s7 the 
Supreme Court’s most recent pronouncement 
in this area. In Ohio v. Roberts the Supreme 
Court upheld a conviction in which the former 
testimony of a witness was introduced over de
fense objection. Relying upon precedent, the 
Supreme Court stated that hearsay evidence is 
generally admissible at trial if the declarant is 
available and the evidence itself bears “indicia 
of reliability.” Applying tha t  standard to  
Vietor, Judge Fletcher took the position that 
the government had failed to make any show
ing that the chemist was either unavailable or 
that “good faith” efforts to secure his presence 
had been made. Therefore, the laboratory re
port was inadmissible as a matter of constitu
tional law. 

Only the Chief Judge responded to Judge 
Fletcher’s dissenting view, and in so doing re
jected a literal application of Ohio v. Roberts to 
t he  case at bar. Focusing on the  Supreme 
Court’s concern for the reliability and trust
worthiness of a hearsay statement, Chief Judge
Everett spoke of exceptions of the confronta
tion right which have been established through 
both military and civilian case law. He  ac
knowledged that a literal application of the con
frontation clause would effectively exclude all 
out of court declarations regardless of their 
reliability and that exceptions to the confronta
tion clause-many of which conform substan
tially t o  well-recognized hearsay excep
tions-have been fashioned over time to avoid 
such a result. By distinguishing between con
stitutional exceptions to  the  confrontation 
clause and evidentiary exceptions to the hear

aeJudge Fletcher’s opinion in Vietor evidences a very 
definite shifting of his position from previous cases in 
which hearsay exceptions have been considered in the 
context of the sixth amendment confrontation right. 
See United States v. Strangstalien, supra. 

U.S.--, 100 S.Ct. 2631 (1980). 

say rule, Chief Judge Evere t t  avoided the  
troublesome first prong of Ohio v. Roberts, 
i.e., the requirement that  t h e  Government 
show unavailability of t he  witness prior t o  
introducing that witnesses’ hearsay dedara
tion. This position reaffirmed prior military 
case law which has long been that laboratory 
reports are admissible as business records ex
ceptions to the hearsay rule even without the 
live testimony of the chemist who prepared the 
report.38 

The Chief Judge next addressed what he 
called the “real issue’’ of this case-the ques
tion of whether the accused’s sixth amendment 
right to compulsory process had been violated 
by the trial judge’s refusal to grant the defense 
request for production of the chemist.39 In the 
course of doing so  he discussed the  role of 
Para. 116a in the area of witness production. 

Para. 115a is the Manual provision which re
quires the defense to make written pretrial re
quests to trial counsel in order to secure the ,-, 

\ 

I t  is beyond the scope of this article tod i w s s  in detail 
the perplexing relationship of the confrontation clause 
to the hearsay rule. Suffice it to  say that the military 
high court, not unlike its civilian counterparts, is still 
searching for an answer to this difficult problem. I t  is 
this author’s view, however, that Chief Judge Everett 
comes closer to the mark in defining how these two 
concepts interrelate than does Judge Fletcher. 

In discussing this issue, Chief Judge Everett referred 
extensively to the writings of Professor Peter Westen. 
I t  is Westen’s theory that ‘the rights of confrontation 
and compulsory process enunciated in t h e  s ixth 
amendment are two sides of the same coin, the esaen
tial difference between the two being only the question 
of who has the burden of producing a witness a t  trial. 
Conventional wisdom holds that the right of confronta
tion insures for the accused an opportunity to confront 
witnesses against him, while compulsory process pro
vides the defense with the right to produce witnesses 
in his favor. It is Professor Westen’s theory, howev
er, that, “What distinguishes a witness ’against’ the 
accused from a witness ‘in his favor’ is not the content 
of the witness’ testirpony but the identity of the party 
relying on his evidence.” This novel approach would 
allow t h e  accused to  force t h e  production of any 
witness he desires, favorable or otherwise, provided 
he first establishes the materiality of the witness’ ex
petted testimony. ,-
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government paid production of defense witnes
ses. Specifically, requests must contain: 

(‘IA Of the testimony Of the re
quested witness. 

(2) Reasons which necessitate the personal 
appearance of the witness. 

(3)Any other matter showing that the ex
pected testimony is necessary to the ends 
of justice. 

This provision has come under attack in the 
past for being inconsistent with the UCMJ pro
vision that the accused shall have an “equal op
portunity” with the government to secure evi
dence in its favor;4o but the Court of Military 
Appeals, while acknowledging the problem, has 
always refused to address it head Chief 
Judge Everett was not so reluctant. He stated 
that the government is entitled to advance no
tice of accused’s witnesses in order for it to ei
ther “arrange for the presence of the witness 
or to explore legally permissible alternatives,” 
and that Para. 116a adequately performs that 
function. 

The Chief Judge did state, however, that 
limits exist tp the conditions that the govern
ment can place on the accused. In fact, there 
are some circumstances when a rigid applica
tion of Para. 116a’s requirements could pro
duce a conflict with the Sixth Amendment right 
to compulsory process. For example, a hostile 
witness often refuses to cooperate with the de
fense prior to trial and therefore makes it im
possible for the accused to meet the literal re
quirements of Para. 11Sa. To deny production 
of a witness under such circumstances would 
certainly be a denial of accused’s constitutional 
right . 

This position is extremely important in that 
it is bottomed on the accused’s sixth amend

40 Article 46, UCMJ, 10 U.S.C. fi 846. 

United States v. Carpenter, 1 M.J. 384 (C.M.A. 1976); 
United States v. Arias, a M.J. 436 (C.M.A. 1977); 
United States v. Tangpuz, 6 M.J. 426 (C.M.A. 1978). 
J. Fletcher dissenting in Arias declared that Para. 
116a’s requirements are “improper.” 

ment r ight  to  compulsory process, not on a 
statutory interpretation of Article 46. More
over, i t  is consistent with the  language of 
KilEebrew wherein the Court held that there 
are times when a defense witness must be pro
duced even though the accused can make no le
gitimate averment of material it^.^^ 

Applying these s tandards to  Vietor ,  the  
Chief Judge held that the requested chemist 
was in actuality an adverse witness whose ma
teriality was established once the government 
decided to offer his report into evidence. The 
trial  counsel therefore could not defeat ac
cused’s right to compulsory process by simply 
invoking the requirements of Para. 115a. 

Chief Judge Everett then joined Judge Cook 
in declaring that the defense counsel in this 
case was remiss in making no effort to commu
nicate prior to trial with the chemist whom he 
had proposed to call as a witness. He went on 
to voice agreement with Judge Cook on another 
essential point-that the accused generally has 
no automatic right to the attendance of the 
chemist who prepared the laboratory report, 
but must instead make some showing of his 
need to examine the witness in open court be
fore production will be required. No guidance 
was provided as to what constitutes an ade
quate showing, but presumably it would have 
to cast some doubt on the chemist’s personal 
qualifications and/or his labaratory proce
d u r e ~ . ~ ~  

41 See note 7. 

The Chief Judge seems to have taken an inconsistent 
position by declaring the witness to be a “material” 
adverse witness, and yet requiring the accused to 
show a personal need for producing him. Such a posi
tion is at odds with those cases whiph declare that once 
a witness is shown to be material the government must 
produce that witness or abate the proceedings. United 
States v. Carpenter, supra; United States v. Willis, 
eupra; United States v. Jouan, 3 M.J. 136 (C.M.A. 
1977). A broader view of Chief Judge Everett’s opin
ion, however, shows it to be consistent with the defini
t ion  of m a t e r i a l i t y  s e t  ou t  i n  Un i t ed  S t a t e s  v .  
Hampton, eupra, which implies that for purposes of 
compulsory process no witness i s  truly material unless 
the accused can show that the witness will either sup
port a specific defense or somehow undermine the gov
ernment’s case. 

I 
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United States u. Roberts 

In United States 21- Roberts,44the Court of 
Military ‘Onsidered 

issues pertaining to witness production, to in


the accused’s right to the attend
ance of witnesses a t  an Article 32 investiga
tion, the right of an accused to the pretrial 
deposition Of a potentia’ witness, and the 
cused‘s right to subpoena defense witnesses at 
trial. Although the court broke no new ground 
in its decision, it did provide valuable guidance
and raised several provocative questions. 

The basic facts of this case are quite simple. 
The accused was charged with stabbing his 
wife with a knife during the course of a domes
tic quarrel which occurred in an off-post apart
ment in Germany. Twelve days after the inci
dent the victim-wife returned to the United 
States of her own accord after providing the 
CID with an unsworn and unsigned statement. 
She rebuffed all subsequent government re
quests to provide either a sworn statement or 
deposition concerning the assault and refused 
to voluntarily return to Germany at govern
ment expense for the court-martial against her 
husband. 

The first issue considered by the Court was 
the Investigating Officer‘s refusal to rpoduce 
Mrs. Roberts as a witness at the Article 32 in
vestigation. It thus confronted an important 
area of pretrial practice which has been cloaked 
in a mantle of confusion for some time. To bet
ter  understand the Court’s decision in Roberts, 
a brief review of the law in this area is re
quired. 

Article 32(b) s ta tes  t ha t  the accused a t  a 
pretrial investigation will be given a “full op
portunity ... t o  cross-examine witnesses 
against him if they are available.”45It is the 
phrase “if they are available” which creates 
problems since neither the Code nor the Manu
al provide guidance as to its interpretation. In 
United States u. Ledbetter,46 the  Court ac

44 10 M.J. 308 (C.M.A. 1981). 

Article 32(b), UCMJ, 10 U.S.C. 8 832(b). 

40 2 M.J. 37 (C.M.A. 1976). 

10 

knowledged that the statutory standard of con
frontation for Article 32 investigations differs 
from the constitutions] applied to 
criminal trials and enunciated a test to deter
mine when a witness was LlaVailablep,for pur
poses of Article 32. Specifically, the Court re
quired a balancing of two competing interests; 
the significance of the witness, testimony 
versus the relative difficulty and expense of ob
taining the witness, presence at the 
tion.‘, 

In United States v. Chestnut48 the Court 
again considered this issue in a case arising out 
of USAREUR. There the accused requested 
that the alleged rape victim, a German national 
living fifty miles from the situs of the Article 
32 hearing, be physically produced and made 
subject to cross-examination under oath. With
out making any effort to secure her attendance, 
the investigating officer denied the defense re
quest and considered instead her sworn state
ment. At tr ial  the  military judge denied a 
defense motion t o  reopen the pretrial investi- P.. 

gation as well as a motion for a continuance to . 
take the witness’ deposition. In reversing the 
accused’s conviction, the Court held that the 
military judge had abused his, discretion by 
simply accepting the investigating officer’s con
clusory assumption that the witness was una
vailable rather than forcing the government to 
support this position by an actual showing of 
circumstances or exigencies which precluded 
production of the witness. As a result, the bal
ancing criteria of Ledbetter had not been met, 

47 	In Ledbeltel. the Court ruled that the denial of ac
cused’s request for the live presence of the key gov
ernment witneas at the Article 32 hearing was a depri
vation of a substantial pretrial right which required a 
reversal of the conviction and a reopening of the 
pretrial investigation. In taking the drastic step of re
versing the accused’s conviction,( the Court was  
adhering to long established precedent first set out in 
United States v.  Mickel, 26 C.M.R. 104 (C.M.A. 1958), 
where the Court said, “,..if an accused is deprived of 
a substantial pretrial right on timely objection, he is 
entitled to judicial enforcement of his right without re
gard to wheher such enforcement will benefit him at 
trial.” 

- , 
48 2 M.J. 84 (C.M.A. 1976). 
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and the accused had been denied a substantial 
pretrial right requiring a reversal of his convic
tion without regard to whether he had been 
prejudiced at his actual trial. 

In rejecting the accused’s appeal in Roberts, 
the Court reasserted its willingness to defer to 
the investigating officer’s discretion in matters 
of pretrial witness production. Moreover, it 
emphasized that although the military accused 
is afforded important pretrial discovery rights 
at an Article 32 investigation, such discovery is 
not the sole purpose of the pr~ceeding.~S 

The second issue considered by the Court 
was the military judge’s refusal to grant ac
cused’s request for a subpoena to compel Mrs. 
Roberts to  submit to  a pretrial deposition. The 
Court upheld the trial judge’s decision on the 
solitary point that the defense had made no 
showing that the witness’ testimony was mate
rial to the facts in issue. Furthermore, it re
viewed the facts of this case to show that the 
defense counsel had spoken to Mrs. Roberts 
over the phone and therefore had it within his 
power to make an appropriate averment had 
the expected testimony been in fact material. 

The final compulsory process issue consid
ered by the Court was the trial judge’s refusal 
to order Mrs. Robert’s proihction at  trial, or in 
lieu thereof an abatement of the proceeding. 
Again, the Court’s affirmance of the t r ia l  
judge’s ruling was based on accused’s failure to 
make a proper showing of the witness’ materi
ality. 

4D The legislative history of Article 32(b), as  well as sub
sequent judicial interpretation of the statute, make it 
quite clear that the pretrial investigation is designed 
to achieve two ends: (1) it is the vehicle by which the 
convening authority insures that baseless charges are 
not referred to trial, and (2) it operates as  a discovery 
tool for the accused. United States v. Samuels, 27 
C.M.R. 280 (C.M.A. 1969). In Roierte  the Court 
makes it clear that the Article 32 hearing is not exclu
sively a discovery proceeding for the accused, nor can 
the accused force a rehearing simply because all de
sired witnesses were not produced. The requirements 
of Article 32 will be met provided a thorough and im
partial investigation of the charges i s  conducted. 

11 

Without question the most interesting and 
provocative comments made by the Court in 
Roberts  were contained in the majority opin
ion’s lengthy footnotes. Therein, the Court dis
cussed the process for issuing subpoenas in the 
military, emphasizing two particular areas: the 
authority of an investigating officer to subpoe
na witnesses to appear at an Article 32 investi
gation, and the power of a military court to 
subpoena a witness in the United States to ap
pear a t  a court-martial abroad. Although the 
Court declined to resolve either issue, it  did 
provide insight as to how it might respond in 
the future. 

After acknowledging the generally held no
tion that there exists no authority to  compel a 
civilian to attend an Article 32 investigation, 
the Court proceeded to make a compelling ar
gument for rejecting that position. Citing the 
congressional intent that process in the mili
tary be similar to that available in the federal 
courts,  the  Court pointed out tha t  federal  
grand juries and magistrates conducting pre
liminary hearings have authority to issue sub
poenas.60 Additionally, the legislative history 
of Article 32, as well as the development of 
Para. 116 of the Manual, all argue in favor of 
granting such power to the investigating offi
cer.51 From the tenor of the Court’s language 
and the obvious research it has done in the area 
it would appear that the Court is prepared to 
resolve this issue when it is raised in an appro
priate case.62 

A second area of contention raised in a foot
note had to do with compelling a witness in the 

6o Fed. �2. Crim. P. S.l(a). 

See footnote 4, United States v. Roberts, 10 M.J.308, 
312 (C.M.A. 1981). 

Para. 2-38, AR 27-10 (C20, 16 Aug. 1980), authorizes 
payment of transportation expenses and per diem al
lowances to civilian witnesses appearing before Article 
32 investigations only upon approval by the general 
court-martial convening authority. In deciding wheth
er to approve such a request, the general court-martial 
convening authority must determine that the witness is 
essential to the successful completion of the investiga
tion, and that his absence may result in a manifest 
miscamage of justice. 
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United States to appear a t  a court-martial con
ducted in a foreign country. The Court of Mili
tary Appeals has never directly addressed this 
problem although in United States v. Daniels 53 

i t  did conclude that a court-martial has no stat
utory authority t o  issue a subpoena to  a n  
American citizen in a foreign country to ap
pear  in a military court held The 
Army Court of Military Review, however, in 
United States v. Boone 65 stated categorically 
that a court-martial has no authority to subpoe
na a witness in the United States to appear a t  a 
trial held in a foreign country. In Footnote 7 of 
Roberts, the Court of Military Appeals dissoci
ated itself from the position and left for anoth
er day the resolution of this problem. 

Unlike the issue of subopenas at Article 32 
investigations, the Court’s comments regard
ing this matter were perfunctory in nature and 
provided little insight into future resolution of 
the issue. This posture most likely reflects the 
improbability that military courts do in fact 
possess such power. The notion that the United 
States government could force a civilian citizen 
to leave the United States, thus involuntarily 
subjecting that person to the vagaries of for
eign legal systems, not to speak of grave per
sonal danger in time of war,  seems to  cut  
against general principles of due process.66 The 
likelihood of a federal court quashing such a 
subpoena is great, especially since the UCMJ 
specifically allows for the taking of depositions 
under such ~ i r c u m s t a n c e s . ~ ~  

48 C.M.R. 655 (C.M.A. 1974). 

54 	Under 28 U.S.C. 0 1783 (1976), made applicable to the 
armed forces through Article 46, military authorities 
can subpoena American citizens from throughout the 
world to appear before courts-martiaI held within the 
United States or its possessions. 

s5 49 C.M.R.709 (A.C.M.R. 1975). 

a6 The practitioner in the field will not have long to wait 
for an answer to this question since the issue is pres
ently before the Court in United States v. Bennett, 
A.F.C.M.R. 22664, pet. granted, 10 M.J. 261 (C.M.A. 
1981). 

LI’ Article 49, UCMJ, 10 U.S.C. 0 849. 

Conclusion 

This article has reviewed the most recent 
Court of Military Appeals cases dealing with 
compulsory process in an attempt to shed some 
light on where the Court i s  going in this area. 
As is so often the case with decisional law, dis
tilling firm rules from judicial opinions i s  a 
risky enterprise. With that caveat in mind, the 
following observations are offered: 
(1) The days of unsupported requests for de
fense witnesses are over. To successfully se
cure a witness at  government expense, defense 
counsel must make good faith efforts to contact 
potential witnesses, whether by way of person
al interview, telephone conversation, written 
correspondence, or the employment of associ
ated counsel at a distant locale. Only in the 
most limited of circumstances will witnesses be 
produced without such personal advance con
tact. 

(2) Alternatives to the physical production of 
defense witnesses on sentencing will be counte
nanced provided the military judge insures that 
the testimony o f  the witness gets before the 
fact-finder in some fashion which does not un
dermine the court-martial process. 
(3) There exists no absolute right to the pres
ence of a chemist in cases involving drug litiga
tion. Before such a witness will be produced 
the accused must make some showing that the 
analyst will be able to provide testimony favor
able to  the defense position. 
(4) The requirements of Paragraph 115a serve 
a legitimate purpose and must be complied with 
in all but the most limited of circumstances. 

(5) In determining whether defense witnesses 
must be produced at  Article 32 investigations 
the balancing test of Ledbetter will be applied, 
and the Court will defer to the judgment of the 
investigating officer regarding such matters. 
(6) Whether a witness is requested to appear
for a defense on the merits a t  tr ial  o r  a t  a 
pretrial deposition hearing, physical production
will turn on whether or not the accused proper
ly avers the materiality of the witness’ pro
posed testimony. In deciding whether material

,

,-

-
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i ty  exists,  the  Court will defer  t o  the trial cia1 movement before attempting to forecast a 
judge’s discretion. response. Judging from the Court’s current 

With regard to the other questions raised in rate of activity, however, answers to many of 
this article, we will have to await future judi- those questions will not be long in coming. 

DOPMA Correction: Not a Mere Technicality 

Captain Thomas Frank England, Administrative Law Division, OTJAG 


I. Introduction 

In the gargantuan process of revising the en
tire statutory framework for officer personnel 
management, it is understandable that numer
ous minor errors, omissions, miswordings, and 
inconsistencies will occur and will be discov
ered by those attempting to implement such 
legislation. The need to provide an opportunity 
for corrections was recognized prior to  the  
adoption of the Defense Officer Personnel Man
agement Act (DOPMA)’, and prompted the de
layed implementation date for most DOPMA 
provisions. 2 The Defense Officer Personnel 
Management Act Technical Corrections Act 
(DOPMA TCA) was approved by Congress as 
“noncontroversial”a legislation, and was signed 
into law by President Reagan on 10 July 1981.‘ 
The corrections may appear to be merely tech
nical in nature, but without them the substance 
of statutory interpretation in individual cases 
might be radically different. Thus, the impor
tance of the DOPMA TCA to both commis
sioned officers and their personnel managers 
cannot be denied. The purpose of this article is 
to briefly summarize the major provisions of 

I 

1 Public Law 96-613, 94 Stat. 2835, 12 December 1980 
(hereinafter cited as  Pub. L. 96-613); See Bent, 
DOPMA::A n  Initial  Review, The A r m y  Lawyer,  
(April 1981) at 1-17. 

* H.R. Report No. 96-1462, 96th Cong., 2d Sess. 45 
(1980) hereinafter cited as H.R.Rep. No. 96-1462); 
H.R. Rep. No. 97-141, 97th Cong., l e t  Sese. 1-2 
(1981) (hereinafter cited as H.R.Rep. No. 97-141); 
and Pub. L. 96-613, see. 701. 

a This term of art refers to the relative ease with which 
DOPMA TCA traversed the formal legislative proc
ess. \ 
Pub. L. 97-22, __Stat.  -, 10 July 1981. 

the DOPMA TCA as they relate to three topics 
of concern to all officers: (1) appointment and 
order to active duty; (2) promotion; and (3) re
tirement. 

11. Appointment and Order to  Active Duty 

A. Original Appointment in the Regular 
Army 

Current statutory provisions for determining 
an officer’s grade upon appointment in the Reg
ular Armya will be repealed by DOPMAB as 
part of the effort to establish uniform appoint
ment procedures.’ However, DOPMA filled 
this gap only in the case of a Regular Army ap
pointee who, immediately prior to such ap
pointment, held a Reserve commission.8 No 
other statutory methodology for determination 
of Regular Army appointment grades was pro
vided. 

In addition to expanding and clarifying the 
grade determination technique for Reserve 
commissioned officers transferring to the Reg
ular Army,e DOPMA TCA takes the additional 

6 10 U.S.C. 4 4  3288, 3290, 3291, 3292, and 3294. 

Pub. L. 96-513, sec. 204. 

H.R. Rep. No. 96-1462, at 90-91. 

10 U.S.C. 0 633(f), as added by Pub. L. 96-613, sec. 
104(a). 

* 10 U.S.C. 4 631, as added by Pub. L. 96-613, sec. 
104(a), as amended by Pub. L. 97-22, 0ec. 3(a)(2), spe
cifically references the grade determination proce
dures in 10 U.S.C. 633(f), as added by Pub. L. 96-613, 
sec. 104(a), as amended by Pub.L. 97-22, see. 3(c)(6), 
which provides the following rules: (1) A Reserve com
missioned officer on the active-duty list immediately 
before appointment in the Regular Army is appointed 
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step of expressly authorizing the Secretary of 
Defense to promulgate regulations to deter
mine the appointment grade of a person cred
ited with service under 10 U.S.C. 6 5331° (ei
the r  prior active commissioned service or 
constructive service) who is not  a Reserve 
commissioned officer.11 DOPMA TCA requires 
that such regulations “base” the grade deter
mination on the amount of service credited; l2 

that is, Congress intends that the service to be 
credited to the applicant should be compared 
with the service of officers on the active-duty 
list of the appropriate competitive category 
and then that the applicant be appointed in the 
grade held by officers with corresponding 
active-duty list service.13 Appointment grade 
for persons with a given amount of service may 
vary over time, based on the timing of active
duty list prom0tions.1~Thus, both appointment 
grades and promotion timing will respond di
rectly to the manpower needs of the Army.l6 

The only gap in the methodology for deter
mining Regular Army appointment grades re
maining after DOPMA TCA is in the case of ap
pointees who are neither Reserve officers nor 
persons credited with actual or constructive 
service (e.g., graduates of the United States 
Military Academy do not receive credit  for 

in the same grade and with the same date of rank as 
that held by the officer on the active-duty list immedi
ately before Regular Army appointment; and (2) A Re
serve commissioned officer not on the active-duty list 
immediately before appointment in the Regular Army 
i s  appointed in the same grade and with the same date 
of rank as that which the officer would have held had 
the officer been serving on the active-duty list on the 
date of the Regular Army appointment. 

lo As added by Pub. L. 96-613, sec. 104(a), as amended 
by Pub. L. 97-22, see. 3(c). 

11 Pub. L.  97-22, sec. 3(a)(2), amending 10 U.S.C. 0 631, 
as added by Pub. L. 96-613, sec. 104(a). 

12 Id. 

l a  H.R. Rep. No. 97-141, at 8. 

1‘ I d .  

16 See 10 U.S.C. 0 623(a), as added by Pub. L. 96-613, 
see. 105. 

service, education, training, or experience ob
tained before graduation9. However, as such 
persons have no basis for appointment in a 
higher grade, it is presumed that they will con
tinue to be nominated for original appointment 
in the Regular Army in the grade of second 
lieutenant .17 

B. Order of Reserve Officers to Active 
Duty 

As DOPMA repeals the general authority for 
temporary appointments,le it was originally as
sumed that it would be appropriate, thereafter, 
to order a Reserve officer to active duty in the 
officer’s Reserve grade.’@ However, this re
sulted in an unintended devaluation of service 
credited to Reserve officers who are appointed 
coincident with order to active duty. For exam
ple JAGC accessions would be appointed in the 
grade of first lieutenant with no time-in-grade, 
and thus  when ordered to  active duty they 
would be eligible for promotion to captain only 
after serving two years as a first Iieutenant.20 

DOPMA TCA solves this problem by amend
ing 10 U.S.C. 5 68S21to authorize a Reserve 
officer, who is credited with service (either 
prior commissioned service or constructive 
service) under 10 U.S.C. 5 3353,22 to be or
dered to active duty with a reserve grade, a 
date of rank, and position on the active-duty 

16 10 U.S.C. 0 633(d)(2), as added by Pub. L.  96-613, 
sec. 104(a). 

17 See general authority for appointments, 10 U.S.C. 
0 631, as added by Pub. L. 96-513, sec. 104(a). 

10 U.S.C. 0 344269, repealed by Pub. L .  96-613, see. 
207. 

10 Compare 10 U .S .C .  0 3494, repealed by Pub. L. 
96-613, sec. 209(a) with 10 U.S.C. 0 689, as added by 
Pub. L. 96-513, sec. 106. 

10 This problem is fully discussed in Bent, eupra note 1, 
at 9-10. 

As added by Pub. L. 96-613, sec. 106, as amended by 
Pub. L. 97-22, sec. 4(g). 

As  amended by Pub. L. 96-613, sec. 206(a), and fur
ther amended by Pub. L. 97-22, sec. 6(c). 

zc4, 

*-.-
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r )  

list determined under regulations prescribed 
by the Secretary of Defense.23 Congress in
tends that such determinations be made by 
relating the amount of service credited to the 
service of officers on the active-duty l i ~ t . 2 ~For 
example, such a DOD regulation might result 
in a non-prior service JAGC accession being or
dered to active duty as a first lieutenant with a 
date of rank and position on the active-duty list 
as if the officer had been on active duty for the 
entire period of constructive service (three 
years). Thus, such a JAGC officer might be or
dered to active duty as a first lieutenant with 
eighteen months time-in-grade,26 and would be 
eligible for promotion to captain six months 
later.26 It should be emphasized, however, that 
the exact form of such implementing directive 
i s  within the discretion of the Secretary of De
fense, and cannot be accurately forecasted. 
Finally, Congress recognized that the appoint
ment grade of officers with the same amount of 
service may vary over time as the timing of ac
tive duty promotion to the relevant grade may 
fluctuate based on the needs of the service.27 
In  short ,  like DOPMA itself, DOPMA TCA 
provides only a skeleton; there is much flesh to 
be added. 

C. Constructive Service Credit 

DOPMA TCA expands the definition of the 
event which triggers crediting of constructive 
service upon original appointment28in the Reg

la Supra at note 21. 

l4H.R. Rep. No. 97-141, at 15. 

This assumes that officers are promoted to first lieu
tenant upon completion of eighteen months time-in
grade; see 10 U.S.C. 619(a)(l)(A), as  added by Pub. L. 
96-513, aec. 105. 

le 10 U.S.C. 4 619(a)(l)(B), as added by Pub. L. 96-613, 
sec. 105. 

%‘Supra, at note 24. 

la An “original appointment” is the most recent appoint
ment which is neither a promotion nor a demotion. 10 
U.S.C. 0 lOl(36). Therefore, it is possible for an indi
vidual to receive more then one “original appoint
ment” (e.g., registration and subsequent appoint

f? ment). 

ular Army. DOPMA provided, in 10 U.S.C. 
0 533,39 only for such credit if an officer is ap

pointed in an officer category requiring or 
using such advanced education o r  degree. 
DOPMA TCA adds provision for crediting offi
cers who are “designated or assigned” to the 
relevant officer category.30 A similar change 
was made to 10 U.S.C. 0 335331governing con
structive credit  for Reserve officers. This 
change i s  of import for the Air Force, which 
does not appoint officers in special branches 
(Army) or staff corps (Navy), but designates 
RAF officers in the specialties. 
A more significant change in the crediting of 

constructive service involves new language 
concerning the determination of the amount of 
credit to  be awarded.32 It is now clear that 
Congress intends an individual to be credited 
with the “normal” amount of time required to 
complete advanced education or training, re
gardless of the actual time used by a particular 
individual. However, t h e  language of the 
DOPMA TCA formula may result in some con
fusion. 

...the Secretary concerned shall credit an 
officer with, but with not more than, the 
number of years of postsecondary educa
tion in excess of four that are required by a 
majority of institutions that award degrees 
in that professional field for completion of 
the advanced education or award of the ad
vanced degree.33 

The ambiguity involves a factual question to be 
answered by personnel managers: Do institu
tions require “(a) number of years  of post
secondary education”, or do they merely re

le Aa added by Pub. L.  96-513, 8ec. 104(a). 

ao 10 U.S.C. 0 633(b)(l)(A), (B),and (E), as added by 
Pub. L. 96-513, see. 104(a), as amended by Pub. L. 
97-22, see. 3(c). 

Supra at note 22. 

Pub. L. 97-22, secs. 3(c)l)(C) and 6(c)(2)(D); for a full 
discussion o f  the problem of computation under 
DOPMA, see Bent, Supra note 1, at 9. 

Supra at note 32. 
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quire, for example, completion of both an 
undergraduate degree and the course require
ments for the professional degree (regardless 
of the actual time used to complete either re
quirement)? Fortunately, the statutory lan
guage is supplemented by specific examples in 
the accompanying sectional analysis.34 Based 
upon a review of those examples, a fair inter
pretation of the DOPMA TCA would focus on 
the time used by students, in due course, to 
complete the required course of study. There
fore, in the case of a JAGC officer, the section
al analysis makes it clear that persons general
ly graduate from law school after seven years 
of postsecondary education, and, under the 
DOPMA TCA formula, a JAGC appointee 
should be credited with th ree  years  of con
structive credit, even though he may have com
pleted law school in two years  and three 
months.35 

Yet another DOPMA TCA change to con
structive service provisions36 solves the  
DOPMA anamoly of an officer attending ad
vanced education while in an active status or on 
active duty, but receiving less service credit 
than that allowed a civilian who completes the 
same course of study.3’ DOPMA TCA allows 
for awarding equalizing constructive credit in 
addition to the normal service credit which the 
officer would be allowed based on his commis
sioned status.3e 

D. Savings Provision for Officers Selected 
for Appointment 

DOPMA TCA adds a new savings provision 
which allows the Army to appoint, and order to 
active duty, persons in post baccalaurate pro
grams in such grades as they would have been 
appointed, coincident with order t o  active 
duty, under regulations in effect on 12 Decem

a4 H.R. Rep. No. 97-141, at 9-11 and 16-17. 

a5 Id.  at 10. 

ae Pub. L. 97-22, sees. 3(c)(4) and 5(c)(4)(B). 

H.R. Rep. No. 97-141, at 10-11, provides examples of 
this problem. 

an Id. ,  at 10-11 and 17. 

ber  1980.3B In order  t o  qualify, t he  person 
must, before 16 September 1981, e i ther  (1) 
have been selected for participation in a post
baccalaurate education program leading to up
pointment as a commissioned officer, or (2)  
have completed a postbaccalaurate program 
and have been selected for appointment as a 
commissioned officer. This provision allows the 
services to protect the pre-DOPMA expecta
tions of individuals in such programs. The lan
guage of the statute seems to suggest that re
serve officers participating in a n  “ROTC 
educational delay” program40 might not be cov
ered by this DOPMA TCA provision because 
they have already been appointed as officers. 
However, Congress intended that the term 
“appointment,” in the context of this savings 
provision, would have a broader meaning than 
normal; a specific example in the sectional anal
ysis clarifies that this provision applies to com
missioned officers participating in such an 
ROTC educational delay program.41 

111. Promotion 
The major innovation of the DOPMA TCA 

concerning promotions is the amendment of 
provisions requiring Reserve membership on 
promotion boards.‘* The question of appropri
ate Reserve representation under the present 
statute, 10 U.S.C. $266, has been the subject 
of much l i t i g a t i ~ n . ’ ~The changes made by 
DOPMA TCA are designed to  increase the flex
ibility of the services in determining the extent 
of such representation. Congress intends 
DOPMA TCA to clarify that a fixed ratio of 

ae Pub. L. 97-22, at sec. 8(n); 12 December 1980 i s  signif
icant as it i s  the DOPMA enactment date. 

‘ 0  AR 601-25 (1 April 1976, thru Change 2, 1 July 1978). 

4 1  H.R. Rep. No. 97-141, at 26-27. 

42 Pub. L. 97-22, secs. 2(c) and 4(a)(2) and (3). 

Dilley v. Alexander, 603 F.2d 914 (D.C. Cir. 1979); 
Doyle and Adams v.  United States,  599 F.2d 984, 
modified, 609 F.2d 990 (Ct. CI. 1979), cerl. denied 48 
U.S.L.W. 3785 (1980); and Stewart v .  United States, 
611 F.2d 1356 (Ct. C1. 1979). 

... 
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proportionality of Reserve board members to 
the number of reserve officers being considered 
is not required.44 Additionally, DOPMA TCA 
excepts Regular Army selection boards from 
the requirement t o  have Reserve member
~ h i p . ~ S  

I Other DOPMA TCA changes pertaining to 
i 	 promotion include: adding flexibility in mem

bership requirements of promotion boards 
(competitive category representation, use of 
retired members, and service on consecutive 
boards, i.e., promotion and then continuation 
boards),4s requiring that notice of promotionI

1 zones include only the names and dates of rank 
1 , 	 of the junior and senior officers in a particular 

zone r a t h e r  t h a n  of a l l  such  officer^;^' 
authorizing the creation of a period, not longer 
than one year, during which an officer who has 
been newly placed on a active-duty list is ineli
gible for promotion; 4*-eliminating the 
requirement that promotion to the grade of 
captain be confirmed by the Senate;4s and clar
ifying procedures and grounds for delaying pro
motions .so 

IV.Retirement 

The basic effort in DOPMA TCA concerning 
the retirement of officers is to improve the cov
erage of various transition provisions, and 
thereby more effectively protect the expecta
tions of officers currently on active duty. The 

44 H.R.Rep. No. 97-141, at 7-8. 

46 Pub. L. 97-22, sec. 2(c)(l); H.R. Rep. No. 97-141, at  
7 .  

4a Pub. L. 97-22, Bec. 4(a); H.R. Rep. No. 97-141, at 
11-12. 

Pub. L. 97-22, sec. 4(b); H.R. Rep. No. 97-141, at 
12-13. 

4a Pub. L. 97-22, sec. 4(c); H.R. Rep. No. 97-141, at 13. 

Pub. L. 97-22, see. 4(d)(2); H.R. Rep. No. 97-141, at 
14. 

eo Pub. L. 97-22, sec. 4(d)(3); H.R. Rep. No. 97-141, at 
14; Bee also the transition provision which “grandfa
thers” promotion delays in process on 16 September

.m 1981 (P.L. 97-22, see. 8(a) and (b); H.R. Rep. No. . I 97-141, at 21). 

best example of this concerns the anomaly of I 


the Reserve “hip-pocket” commissioned grade. 

DOPMA imposes a requirement that officers 

must serve on active duty in a grade for a 

specified period in order  to  re t i re  in tha t  

grade.51 However, under current law, it is pos

sible for a Reserve commissioned officer to re

tire from active duty in a Reserve grade that is 

higher than any grade in which he has served 

on active d ~ t y . 5 ~ 
DOPMA TCA “grandfathers” 
this expectation for Reserve officers on active 
duty on 14 September 1981, who retire under 
10 U.S.C. 0 3911 in the grade held or for which 
selected on 14 September 1981,53 eliminating 
the need for such officers to consider early re
tirement in order to avoid the adverse effect of 
DOPMA upon their retirement grade. 

I
Other DOPMA TCA changes pertaining to 

retirement include: providing Secretarial au
thority to waive the DOPMA transition provi
sion requirement that an officer must serve on 
active duty for two years in a grade above ma
jo r  in order  t o  re t i re  in tha t  and 
“grandfathering” the fifty percent floor on re
tired pay of officers who are mandatorily re
tired from active duty due to age before they 
have completed 20 years  of active Federal  
service. 55 

V. Conclusion 

From the foregoing discussion, it is apparent 
that DOPMA TCA is to DOPMA as filing pot
holes is to constructing an interstate highway. 
To the affected officers, their personnel mana
gers, and the attorneys who advise both, care
ful scrutiny of DOPMA TCA is required to in
sure  tha t  erroneous personnel actions a re  
avoided, This article has not exhaustively cov

e’  	10 U.S.C.0 1370(a) and (b), as  added by Pub. L. 
96-613, sec. 112. 

eaRetirement pursuant to 10 U.S.C. 0 3911 with retire
ment grade determined by 10 U.S.C. 0 3961. 

ea Pub. L. 97-22, Bec. 8(n). 

54 pub. L. 97-22, set. H.R. Repa Nom97-141, at 

Pub. L. 97-22, see. �41); H.R. Rep. No. 97-141, at 24. 
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ered all of the DOPMA TCA provisions; caution of an attorney analyzing the effects of DOPMA 
and thorough research should be the hallmark and DOPMA TCA upon individual careers. 

McCARTY v. McCARTY:The End or the Beginning? 
Lieutenant Colonel George Kalinski * 

Mobilization Designee Senior Instructor 
‘ Administrative and Civil Law Division 

The Judge Advocate General’sSchool, U.S. A m y  
and 

Captain Timothy J .  Grendell 
Instructm, Legal Assistance Branch 

Administrative and Civil Law Division 
The Judge Advocate General’s School, U.S. A m y  

“Ex-Spouse Retired Pay Split 
Rejected by High Court, 6-3”’ 

Since 1974 Califoria and several other juris
dictions have treated military retirement bene
fits as a community asset subject to division a t  
the time of marriage dissolution.* The United 
S t a t e s  S u p r e m e  C o u r t  i n  M c C a r t y  v .  
McCarty,3 rejected this approach and held that 
the doctrine of federal pre-emption precludes a 
s t a t e  c o u r t  f rom div id ing  m i l i t a r y  non
disability retirement pay pursuant to state 
community property laws. 

Divorced military reitrees and careerists and 
those pending divorce, perceive this decision as 
a definitive victory in the legal battle over re

*JAGC, USAR. Commissioner of the Superior Court, 
Loa Angeles County, California. A.B., 1957, J.D. 1959, 
Wayne University,  Detroit; LL.M. ,  1964, Harvard 
Univeristy . 

* The Army Times, July 6, 1981, at 2, col. 1. 

* California: In re Marriage of Milhan, 27 Cal. 3d 766 
(1980); In r e  Marriage of Fithian, 10 Cal. 3d 692 
(1974), cerl .  denied, 491 U.S. 976. Idaho: Ramsey v.  
Ramsey, 535 P.2d 63 (Idaho Sup. Ct. 1976). Louisiana: 
Moon v. Moon, 345 So. 2d 168 (Ct. App. 1977). Wash
ington: Morris v. Moms, 419 P.2d 129 (Wash. Sup. Ct. 
1976). Arizona: Czarnecki v. Czarnecki, 123 Ariz. 466, 
600 P.2d 1098 (1979). New Mexico: Stephens v .  
Stephens, 695 P.2d 1196 (N.M.Supp. Ct. 1979). Texas: 
Busby v. Busby, 457 S.W.2d 661 (Texas 1970). Cy. 
Cose v. Cose, 682 P.2d 1230 (Alaska 1979). 

a -U.S.-, 49 U.S.L.W.4860 (1981). 

tention of military retirement benefits in the 
event of d i v o r ~ e . ~This victory, however, may 
be illusory. An analysis of the majority opinion 
in McCarty and its applicability to already ad
judicated divorce actions reveals that the deci
sion raises more questions than it answers. In
deed, the Supreme Court’s decision in McCarty 

r c -L.appears to be a victory for servicemembers in 
the conflict over the division of military retire
ment benefits in divorce actions. However, 
there are several legal and political battles to 
be fought before the war over this issue will be 
concluded. 

Case History 

Richard John McCarty married Patricia Ann 
McCarty in Oregon while he was in medical 
school. Later he entered the Army, completed 
his medical studies, and made the Army his ca
reer. In the course of his military career, the 
McCartys were stationed in several states, 
including two assignments in California. Dur
ing his last  assignment in California, Dr. 
McCarty, who had attained the rank of Colonel, 
was the chief cardiologist at  the Letterman 
General Army Hospital in San Francisco, 
California. 

The Army Times, July 13, 1981, at 18, col. 3 (“Hun
dreds of military retirees are expected to flood civil 
courts in several states with motions to amend their 

r‘divorce sett lements in the wake of the Supreme 
Court’s landmark decision in McCarty v .  McCarty”). 
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After 19 years of marriage, 18 of which were 
in Army active duty, Colonel McCarty initiated 
marriage dissolution proceedings in the Cali
fornia Superior Court. Custody of the parties’ 
three minor children was awarded to the wife. 
The trial court found and the Court of Appeals 
affirmed that the parties possessed a communi
ty or quasi-community property interest in the 
military longevity retirement pension expecta
t i ~ n . ~On the basis of the California Supreme 
Court’s decision rendered in the  case I n  re  
Fithian,’j the trial court awarded the wife a 
share equal to 45% of any pension receipts.? 
Certiorari was denied by the Supreme Court of 
California. The United States Supreme Court 
reversed the  judgment a s  affirmed by the 
California Court of Appeals and returned the 

6 McCarty v. McCarty, __ U.S. --, 49 U.S.L.W. 
4850, 4852 (1981). 

e 10 Cal. 3d 592, 517 P.2d 449 (19741, eert. denied, 
U.S. 825 (1974). 

Community property has been defined as “all proper
ty and pecuniary righte obtained by or in the name of 
either spouse after marriage, by toil, talent, thrift, 
industry or other productive faculty. ..,” 41 C.J.S. 
999 (emphasis added). The community property sys
tem and rights are of ancient origin in California com
ing to the state from the Spanish Civil Law heritage. 
Smith v. Smith, 12 Cal. 217, 224 (1669). Clearly in 
California choices in action, Nanny v. H.E. Pague Dis
tillery, 66 Cal. App. 2d 817, 133 P.2d 686 (1943), or 
rights to obligations, “products of labor or skill,” and 
good will constitute property. Cal. Civ. Code 0 655 
(West). If such property is acquired during marriage, 
it is community property or qua&community property 
and thus upon dissolution it must be equally divided 
between the spouses. Id.  0 6110. 

The California Supreme Court in Fithian took little 
effort to find that a military longevity retirement pen
sion is the result of industry and eervices performed 
by the community and thus an asset that rests upon 
the military member‘s legal entitlement thereto. The 
Fithian court took great pains to limit its holding to 
classifying the pension rights as  community property 
subject to “division” by the trial court, but it did not 
attempt to attach the Federal Treasury nor even make 
any demands on the Federal Authorities. 10 CaI. 3d 
692, 603, 617 P.2d 460 (1974), c e d .  denied, 419 U.S. 
825 (1974). 

’	McCarty v. McCarty, __ U.S. -, 49 U.S.L.W. 
4860, 4852 (1981). 
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case to the Appeals Court “for further proceed
ings, not inconsistent with this opinion.”s 

The Majority Opinion 

In McCarty, the majority opinion, written 
by Justice Blackman, employs a curious analyt
ical approach. Approximately 40% of the opin
ion is devoted to  discussing the nature of Colo
nel McCarty’s pension r ights ,  giving what 
appears to be answers, but resolving none of 
the issues raised. The issues are simple. I s  
Colonel McCarty’s retirement benefit a proper
ty right or not?@If it is some form of a proper
ty right, then the United States Constitution 
affirms that California’s law governs.1° As a 
form of property, it  is the right of the states to 
characterize it as community property in a do
mestic relationship. 11 

Justice Blackman, citing the  Supreme 
Court’s century-old decision in United Slates v. 
Tyler, l2 seems to conclude that military retire
ment monies constitute current compensation 
for current reduced services and are not de
ferred compensation for past performed serv
ices. The majority reasons that a retired mili
tary member remains a member of the Army13 
who is subject to the Uniform Code of Military 
Justice,I4 and subject to recall to active duty.15 
After discussing the nature of retirement bene
fits and alluding to the Supreme Court’s prior 
characterization of such retirement as current 
pay for current work in T9ler,l8 the majority
suddenly shifts gears and avoids this issue by 

Id.  at 4857. 

Cal. Civ. Code B B  663-665 (West). 

lo U.S. Const. amend X. 

I 1  Hisquierdo v. Hisquierdo, 439 U.S. 672 (1979). 

I’ 105 U.S. 244 (1881). 

la- U.S. -, 49 U.S.L.W.’4850,4853 (1981). 

l4Id.  See 10 U.S.C. 0 802(4) (1976). 

”Pub. L.  NO.96-513, 0 106, 94 Stat. 2868 (1980). 

la  United States v. Tyler, 106 U.S.244 (1881). 

I

I 
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basing its decision on different grounds, name
ly that of federal pre-empti~n.’~ 

Although the Court could not find an express 
federal provision which pre-empted state law 
concerning the division o f  military pensions, 
the majority perceived a Congressional intent 
to threat military pay as a “personal entitle
ment” of the military member which should ac
tually reach the hands of the retired military 
member.18 The majority predicated this per
ception of Congressional intent on the absence 
of any specific entitlement to retired pay for 
the retiree’s spouse in the military retirement 
statutory scheme, and the language, structure, 
and history of the statutes.19 The majority con
cluded that the community property right of a 
former spouse conflicts with the  service
member’s r ight  t o  receive his “personal 
entitlement” under the federal military retire
ment statutes.20 The majority further deter
mined that this conflict “threatens grave harm 
to ‘clear and substantial’ federal interests”21 
because i t  has the potential to frustrate the 
Congressional objective of providing for retired 
servicemembers and to disrupt military per
sonnel management.22 

1’ 	 After considerable discussion of the characterization 
of military retirement pay as reduced present income 
or deferred compensation, the majority states: 

Having said all this ,  we need not decide today 
whether federal law prohibits a State from charact
erizing retired pay as deferred compensation, since 
we agree with appellant’s alternative argument that 
the application of community property law conflicts 
with the federal military retirement scheme regard
less of whether retired pay is defined as current or 
as deferred compensation. 

-U.S. -, 49 U.S.L.W. 4850, 4853 (1981). 

‘0 __ U.S. -, 49 U.S.L.W. 4850, 4853-64 (1981). 

1s Id. 

10 __ U.S. -, 49 U.S.L.W.. 4850, 4855 (1981). 

a1 __ U.S. -, 49 U.S.L.W. 4850, 4856 (1981). 

a2 Id. 

The Dissent 

Justice Rehnquist, in his dissenting opin
ion,Z3 argues that there is no such clear and 
compelling Congressional intent to usurp and 
override the rights of the states to determine 
the nature of marital property. Justice Rehn
quist contends that the majority instead relies 
on cases dealing with analogous statutes, Le., 
Natural Life Insurance Act or Railroad Retire
ment Act. The dissent notes that the Court’s 
earlier reasoning in Hisquierdo and the majori
ty’s reliance on i t  in the McCarty case demon
strates the illusive nature of judicially per
ceived legislative intent. In Hisquierdo 24, the 
Supreme Court examined the Railroad Retire
ment Act and found Congressional pre-emption 
of California’s community property law as ap
plied to a federal railraod worker’s pension 
upon divorce. The Court’s finding of federal 
pre-emption was premised on the fact that Con
gress, in enacting the railroad retirement law, 
provided for a limited community right in the 
railroad pension. Congress, having spoken in a 
limited way, was perceived to intend that no 
other community rights were to be asserted 
therein by the states.2s Now in McCarty, Con
gressional silence is perceived as a clear man
date to pre-empt California’s community prop
erty laws and supersedes the ninth and tenth 
amendments of the U.S.Constitution. 

The Effect 

W h a t  a r e  t h e  p rac t i ca l  e f f e c t s  o f  t h e  
McCarty case? What did the Court really do? 
What does i t  mean to divorced retirees and ac
tive duty servicemembers, and those pending 
divorce? If the majority opinion’s extensive 
discussions concerning the denial of any attrib
utes of property to military retirement benefits 
is truly gratuitous dicta, then state courts can 
continue to consider military pensions at least 
as a valuable equivalent to community proper

23 __ U.S.  -, 49 U.S.L.W. 4850, 4857 (1981). 

2’ 439 U.S .  672 (1979). 

25 I d .  
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ty. If so, it appears that trial courts can award 
the nonmilitary spouse exclusive rights to oth
e r  assets, equal in value to the pension rights.
If such a compensating asset award as part of 
the marital asset division frustrates the per
ceived Congressional intent, then the majority 
opinion appears to take without compensation 
pecuniary rights and expectancies from the 
non-military spouse who may have labored for 
a minimum of 20 years. The majority, no doubt, 
felt it escaped this problem and the issues of 
the ninth and tenth amendments t o  the U.S. 
Constitution by deciding the case on the basis 
of federal pre-emption.26 At best, the Court 
has created the opportunity for additional liti
gation of this issue. 

It appears that McCarty does not affect the 
ability of state courts to take into consideration 
the retired military member’s pension benefits 
in setting the amount of spousal support the 
non-military member may be entitled to re
ceive. A possible hardship may be created for 
the spouse of a divorced military member in a 
state such as Texas2’ where alimony is not rec
ognized. In Texas, if the community has no oth
er assets and no other income or separate p r o p  
erty available, the non-military spouse may be 
left totally without funds for maintenance. 
However, the military retiree would retain his 
or her entire retirement pension. 

The greatest controversy is created for par
ties who have divorced after Fithian and be
fore McCarty. During the approximate seven 
year period since certiorari had been denied 
in Fi th ian ,  thousands of dissolution cases 
involving military personnel have been decided 
and rights determined. The majority opinion 
neither limits its decision to prospective appli
cation, nor provides for retroactive application.
Since McCarty, the question arises whether a 
military retiree, whose divorce decree divided 
the pension between the spouses, can now uni
laterally stop payments to the former spouse. 

1a See note 17 supra. 

Bond v .  Bond, 41 Tex. Civ. App. 129, 90 S.W. 1128 
(1906); McElreath v .  McElreath, 162 Tex. 190, 346 
S.W.2d 722 (1961). 

It can be argued that the dissolution decree 
wherein the retirement benefits were divided 
between the parties became final and is res 
adjudicata. Yet, if the retiree simply refuses to 
pay to the former spouse his or her share of the 
pension as called for under the degree, will the 
state court be willing to invoke its contempt 
powers to enforce a degree that the U.S. Su
preme Court would deny enforcement if it were 
being litigated presently? State courts most 
likely will not permit re t i rees  t o  terminate 
sending their retirement pay without first ob
taining some form ,of relief from the original 
judgment. However, the retiree can attempt to 
frustrate a trial court’s exercise of its contempt 
power by filing for a W r i t  of Prohib i t i onz8  
from the state appellate court, if the state rec
ognizes th i s  wri t ,  o r  by filing for a W r i t  of 
Habeus Corpus,29 if incarcerated. 

I t  is a widely accepted policy of state courts 
to foster amicable resolution of the issues by 
the parties with the aid of their counsel. This 
frequently reduces the trauma level of mar
riage dissolution which benefits the parties in 
adjusting to post dissolution life. As part of the 
settlement process, often the parties enter into 
a property settlement agreement whereby as
sets are exchanged and divided. Thus, if the 
military retiree had “given” to the spouse the 
full pension and in exchange received complete 
title to an equivalent value of other assets, it is 
possible that a retiree can refuse to pay over 
his pension, relying on McCarty, and attempt 
to refuse to give back any share of the assets 
received, relying on res adjudicata. 

A comparable problem arises where an ex
spouse of a servicemember has either voluntar
ily waived rights to claim spousal support in re

m An extraordinary writ issued by a superior court to an 
inferior court, prohibiting it from going beyond its le
gitimate powers. I t  is only issued in cases o f  extreme 
necessity where the matter cannot be redressed by or
dinary proceedings at law, in equity, or by appeal. 
Black’a Law Dictionary 1377 (Rev. 4th ed. 1968). 

99 This is the well known remedy for deliverence from il
legal confinement. Black’s Law Dictionaq 837 (Rev. 
4th ed. 1968). 
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liance on the right to receive his or her share of 
the military pension, or the trial court itself 
terminated permanently all claims to spousal 
support relying on such future pension. If such 
decrees are final, there is now little likelihood 
that the spousal support can be reactivated 
prospectively to compensate the non-military 
spouse for the  loss  of the pension r ights  
McCarty occasioned. 

In some cases it may be possible to relitigate 
a final decree and attempt to invoke McCartp 
or mitigate its retroactive effects. The common 
law W r i t  of Error C o r a m  Nobis 3O was intended 
to allow the court that issued a decree based on 
an error of fact, to remedy the error. However, 
some states have abolished this common law 

Besides, would such a writ even apply 
here since prior reliance on Fithian may not be 
regarded as an error of fact in these cases. 

The availability of relief from a final judg
ment for reason of judicial mistake may depend 
on whether the state concerned has enacted a 
procedural rule analogous to Rule 60(b)(l) of 
the Federal Rules of Civil Procedure, which al
lows for relief from final judgment for “mistake 
. .. in obtaining the judgment.”3* The majority 

aO 	 The purpose of this writ is to correct a judgment in the 
same court in which it was rendered, on the ground of 
error of fact, which, if known, would have prevented 
the judgment. Black’s Law Dictionand 1786 (Rev. 4th 
ed. 1968). 

31 For example, the Writ of Coram N o b i s  has been spe
cifically abolished inWashington. Wash. Civ. R .  60(d). 

Rule 60(b) states: 

On motion and upon such terms as are just,  the court 
may relieve a party or his legal representative from a 
final judgment, order, or proceeding for the following 
reasons: (1) mistake, inadvertence, surprise, or excuw 
able neglect; (2) newly discovered evidence which by 
due diligence could not have been discovered in time to 
move for a new trial under Rule 59(b); (3) fraud 
(whether heretofore denominated intrinsic or extrin
sic), misrepresentation, or other misconduct of an ad
verse party; (4) the judgment is void; ( 5 )  the judgment 
has been satisfied, released or diecharged or a prior 
judgment upon which it is based has been reversed or 
otherwise vacated, or it i s  no longer equitable that the 
judgment should have prospective application; or (6) 
any other reason justifying relief from the operation of 

of states affected by McCarty have enacted 
this rule.33 However, motions brought under 
this rule must be brought within a limited time 
after final judgment.34 

Several s ta tes  also have adopted a rule 
equivalent to  Federal  Civil Rule 60(b)(6), 
which provides for relief from final judgment 
for “[a]ny other reason justifying relief from 
the operation o f  the judgment.”35 Few states 
have placed a specific time restriction for filing 
a motion for relief under this rule.a6 However, 
this motion must be made within a reasonable 
time. Reliance on Rule 60(b) may provide the 
best method for reopening an adjudicated di
vorce on the basis of McCartg.  

The trial court in McCarty retained jurisdic
tion to compute the percentage of the pension 
being allocated to the wife when and if the mili
tary spouse retired.37 In view of McCarty, 
those servicemembers who are divorced, but 
not retired, and have a decree which divided 
the pension rights, but reserved jurisdiction as 

the judgment. The motion shall be made within a rea
sonable time, and for reasons (l),  (2), and (3) not more 
than one year after the judgment, order, or proceeding 
was entered or taken. 

For a discussion on whether judicial error of law consti
tutes a “mistake” under this rule, see 16 Tulsa L.J.347 
(1980). 
J3 California: Calif. Civ. Code 0 473 (West). Arizona: 

Ariz. Civ. R. 6qb). Washington: Wash. Civ. R.606(b). 
Montana: Mont. Civ. R .  60(b). Idaho: Idaho Civ. R .  
60(b). Michigan: Mach. Gen. Ct. R .  529. New Jersey:
N.J.C ~ V .R. 4:60-1. 

See note 32 eupra. The Federal Rule 60(b)(l) requires 
that the motion be filed within one year of the final 
judgment. Washington, Michigan, and New Jersey 
also impose a one year limit. California, Idaho, and 
Arizona have a six month limitation, while Montana 
has a sixty day restriction. 

a5See note 32 supra. All of the states enumerated in 
note 33 eupra have enacted a rule similar to Federal 
Rule 60(b)(6). 

aa Idaho is a notable exception since it i s  a community 
property state. A motion for relief predicated on the 
general relief provision of Idaho Civil Rule 60(b)(6) 
must be made within six months after the judgment. 

3T -U.S. -, 49 U.S.L.W. 4850, 4852 (1981). r‘ 

l 
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to the pension, the servicemember can assert 
that finality has not attached and move to mod
ify the decree based on McCarty .  Whether the 
Court retained sufficient jurisdiction to modify 
the entire property award is left to conjecture. 
The former spouse, however, can move to mod
ify upward an already adjudicated award of 
spousal or child support in lieu of the loss of a 
percentage of the military pension on the basis 
of changed circumstances.3~ 

The question of whether the former spouse 
would be allowed to  reopen if support  was 
waived or judicially terminated in the earlier 
decree is also speculative. Traditional rules of 
res adjudicata,  based on the desired policy of 
finality of judgments would hold against al
lowing relitigation of resolved issues. Y e t ,  
faced with the hardships generated by a retro
active application of McCarty ,  state courts will 
be tempted to come to the rescue. Perhaps the 
state courts will be creative and allow these fi
nal judgments to be reopened by analogy to  the 
doctrine of failure of consideration in contracts. 
Perhaps a newly enunciated concept of interde
pendent elements of property division and sup
port rights is possible. The danger of such ap
proach is the creation of bad law which will 
return to create difficulties in unforeseen ways 
in the future. 

Reserve Retirement Benefits 

The majority opinion in McCarty  specifically 
excluded from its consideration the issue of 
military reserve retirement pay and whether it 
i s  subject to marital property division at  the 
time of marriage d i s s o l u t i ~ n . ~ ~Yet there are 
striking similarities between reserve and ac
tive duty military retirement benefits. A major 
difference is the date payments begin. Colonel 

See, e . g . ,  Covert  v. Covert,  48 Mise. 2d 386, 264 
N.Y.S.2d 820 (1965). 

aB"Under current law, there are three basic forms of 
military retirement: nondisability retirement; dissbili
ty retirement; and reserve retirement. ... For our 
present purposes, only the f i rst  of these forms is rele
vant." __ U.S. -, 49 U.S.L.W.4850 (1981) (cita
tion omitted).ri' 

McCarty, as  a ret i red active duty military 
member, was eligible to receive retired pay im
mediately upon completion of his 20 years mini
mum service. A reservist must complete not 
only a minimum of 20 years qualified reserve 
service but also attain age 60.'O However, once 
either the reservist or active duty person be
gins to receive retirement pay, the benefits are 
similar. These include medical and dental bene
fits for the retired member,41 and medical ben
efits for the retired member's spouse and de
p e n d e n t ~ . ~ *The ret i red reservist  is also 
eligible to elect an annuity for the surviving 
spouse and dependent children similar to active 
duty retiree^.'^ 

Congress has provided the reservist an op
portunity to know with certainty that he has 
completed the required 20 years of service for 
requirement qualification purposes. The appro
priate  Secretary must notify the reservist  
within one year of completion of the 20 years 
for retirement purposes.44 Once such a letter is 
issued, entitlement to benefits cannot be de
feated due to error, miscalculation, misinfor
mation or administrative em0r.~5 

A reserve officer upon completing the mini
mum 20 years of qualified service for retire
ment purposes may elect to leave active status 
by either transferring to the retired reserves 
or accepting discharge. Either of these elec
tions will allow the reservist to receive retire
ment pay upon reaching age 60.4s Yet, if the 
reservist elects to transfer to the retired re
serves he or she would be subject to recall to 
active duty upon the necessary declaration by 
C~ngress .~ 'Applying the majority's reasoning 

4O 10 U.S.C. P 1331 (1976). 

" I d .  P 1074. 

Ia10 U.S.C. 0 1076 (Supp. 111 1979). 

10 U.S.C. 0 0  1431 & 1447 (1976 & Supp. 111 1979). 

I410 U.S.C. 0 1331(d) (Supp. 111 1979). 

10 U.S.C. 0 1406 (1976). 

4e Id. 0 1331(a) (1976). 

Id. # #  672 % 676. 
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in McCarty, i t  would appear that a reservist 
electing retired reserve status may be consid
ered as generating reduced current pay for re
duced current services, whereas electing dis
charge may generate a divisible guaranteed 
annuity deferred in receipt only until age 60. 
Such would lead to an anomaly if the reservist 
could defeat the spouse's claim to a community 
share of the retirement pay by merely electing 
to transfer to the retired reserve and not ac
cept discharge. 

Conclusion 

The majority opinion in McCarty serves to 
raise more issues than it resolves. If the major
ity's intent was to clearly declare the principle 
of exclusive Congressional power over military 
retirement pay, it did so by a circuitous route. 
Whether this decision represents a victory for 
divorced retirees and servicemembers depends 
on their individual situations. Clearly those in
dividuals who obtain a divorce after McCarty 
will be entitled to retain their entire military 
pension. However, they most likely will be re
quired to pay higher spousal support and/or re
linquish greater portions of other assets. 

The fate of military retirees with final de-
Crees depends on their ability to reopen the ac

24 

tion under the procedural rules of their respec
tive jurisdictions. The same procedural rules 
will govern the success of already divorced ac
tive duty personnel. However, active duty 
servicemembers may have a foot in the juris
dictional door where the court has retained ju
risdiction to compute the percentage of pension 
allocation until retirement. It is apparent that 
extensive litigation can be expected in at
tempts by military personnel, active and re
tired, or their former spouses, to clarify the 
meaning of McCarty. Additional uncertainty 
also has been generated and additional litiga
tion can be expected to determine the rights of 
spouses to a share of a retired reservist's pen
sion. 

Resolution of t he  problems raised by the  
McCarty decision will not be left to the exclu
sive domain of the courts. Several bills have 
been introduced to provide military spouses 
with a statutory right to a share of military re
tirement benefits in the event of divorce. 

Clearly, McCarty is not the great panacea 
for the pension ills of all divorced military per
sonnel. From the viewpoint the divorced mili
tarv Dersonnel. active and retired, i t  can best 
be "&id of McCarty that the battle was won, 
but the war will continue. 

A Matter of Record 

Notes from Government Appellate Division, USALSA 


1. Stipulations of Fact 

A stipulation of fact serves two useful pur
poses during a guilty plea case. If allowed by 
the pretrial agreement a stipulation can be 
used to provide a factual basis for the plea. 
Second, t he  stipulation provides evidence 
which can be used to determine an appropriate 
sentence. Current case law holds that an ac
cused's responses during the plea inquiry are 
not evidence and may not be used as the basis 
for a sentencing argument. In several recent 
cases the trial counsel failed to utilize pretrail 
agreement provisions requiring the accused to 
enter into a stipulation of fact with the trial 

counsel. Thus, on appeal there is little or no ev
idence in the record which can be used to de
termine whether the sentence approved is ap
propriate. Trial counsel should fully utilize the 
stipulations of fact in guilty plea cases. 

2. Pretrial Motions 

Trial counsel should not place all of their 
eggs in one basket when litigating pretrial  
motions. If an alternative ground exists for the 
admission of evidence counsel should advance 
both grounds and support each theory with suf
ficient evidence. Military judges, like the rest 
of us, have been known to err. If the alterna

i 
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tive theory has been adequately developed, the 
appellate courts may be able to find that the er
roneous ruling was harmless because of the 
second theory advanced. 

3. Post-trial Actions 

Post-trial acts or omissions can effect the ap
pellate outcome of a case j u s t  as trial  o r  
pretrail acts or omissions can. While the trial 
counsel may no longer play an active role in the 
case after trial, he should continue to monitor 
the case until action is taken. In addition to 
insuring tha t  the proper defense counsel is 
served with the review, trial counsel should in
sure that the accused is confined at  the desired 
location. 

Recently an  accused, sentenced to  a dis
charge and six months confinement, was sent 
to the Disciplinary Barracks. After serving his 
sentence to  confinement he went  on excess 
leave. Even though there  was no pretrial  
agreement, the convening authority intended 
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to suspend the discharge and have the accused 
serve his sentence at  the Retraining Brigade. 
Since the confinement officials were not in
formed of the intended actions, they assumed 
that the confinement order was in error when it 
directed tha t  the accused be sent  t o  the  
Retraining Brigade. This e r ro r  was com
pounded when the promulgating order was sent 
to the Retraining Brigade because the staff 
judge advocate assumed that the directions in 
the confinement order had been followed. 

If confinement officials had been advised of 
the contemplated action when the accused was 
returned to  confinement after trial, the accused 
would have been sent to the proper location. 
Further, if the staff judge advocate had deter
mined where the accused was prior to mailing 
the promulgating order, the accused would not 
have to be recalled from excess leave to report 
to the Retraining Brigade for retraining after 
completely serving his sentence to confine
ment. 

Judiciary Notes 

US A m y  Legal Services Agency 


Digests-Article 69, UCMJ, Applications 

In Dombroski, SUMCM 1981/4965, the ac
cused was convicted of disrespect towards a su
perior noncommissioned officer, in violation of 
Article 91, UCMJ. The victim was a specialist 
four, then acting as a corporal. Alleged disre
spect towards an acting noncommissioned offi
cer may not be properly charged as a violation 

of Article 91. See US v. Sutton, 23 USCMA 
231, 49 CMR 248 (1974). In the instant case, 
the evidence was sufficient to  uphold a convic
tion of the lesser inlcuded offense of using pro
voking words and gestures, in violation of Arti
cle 117, UCMJ. The findings were modified to 
approve only a finding of guilty of the lesser of
fense; however, a reduction of the sentence 
was not warranted. 

Criminal Law News 
Recent Messages 
8. Edwards v. Arizona 

031400WUN81 

DAJA-CL 1981/8296 

FOR SJA. 

SUBJECT: U.S. Supreme Court Decision, 

Edwards v. Arizona 


1. In Edwards v. Arizona, 49 U.S.L.W. 4496 
(18 May 811, the US Supreme Court held that 
once a suspect invokes the right to have coun
sel present under Miranda v. Arizona, 384 
U.S. 436 (1966), "...a valid waiver of that right 
cannot be established by showing only that he 
responded to further police-initiated custodial 
interrogation even if he has been advised of his 
rights. We further hold that an accused, such 
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as Edwards, having expressed his desire to 
deal with the police only through counsel, is not 
subject to further interrogation by the authori
ties until counsel has been made available to 
him, unless the accused himself initiates fur
ther communication, exchanges or conversa
tions with the police.’’ Id., at  4498. 

b. Grants of Immunity 

3017OOWUN81 

DAJA-CL 1981/8615 

FOR SJA 

SUELJECT: Grants of Immunity 


1. Pending DOD Guidance, the following poli
cies concerning negotiations and grants of im
munity will be followed. 

2. In any case in which the interests of the De
partment of Justice under the DOD-DOJ mem
orandum of understanding relating to the in
vestigation and prosecution of crimes over 
which the two departments have concurrent ju
risdiction, 19 July 1955, may be involved, 
grants of immunity will be coordinated with the 
Department of Justice through the medium of 
the staff judge advocate and the local United 
States Attorney concerned, or through The 
Judge Advocate General and the Department 
of Justice in any case in which a specific United 
States  Attorney cannot be identified or  if 
agreement with him cannot be attained with re
spect to the particular grant of immunity. See 
chapter 7 ,  AR 27-10 (3 February 1969). 

3. In any case in which offenses against the na
tional security (e.g., espionage, subversion, 
sabotage, spying and aiding the enemy) of the 
United States are involved, no negotiations 
relating to a grant of immunity will be con
ducted, nor  will a grant of immunity be given 
without prior coordination with The Judge Ad
vocate General and the Assistant Chief of Staff 
for Intelligence, Department of the h y .  Re
quests for coordination will be forwarded to 
DAJA-CL, Washington, DC 20310. 

c. United States v. Robinson 

231430ZJUN81 
DGTA-CL 1981/8505 
FOR 

SUBJECT: USCMA Decision, Us v.Robinson 


1. In US v.Robinson, 11 MJ 218 (CMA 1981) 
CMA held that the accused was deprived of his 
post-trial r ights  under US v Goode, 1MJ 3 
(CMA 1976), where the staff judge advocate’s 
review was not served upon the accused’s civil
ian counsel, who was his only lawyer, and 
where the civilian counsel had never asked the 
originally detailed military counsel to prepare 
the review. 

2.  The court suggested the following proce
dures which should be followed to insure that 
the Goode requirements are met: “First, in a 
case where more than one defense counsel has 
appeared the military judge should seek at the 
conclusion of the trial to establish on the record 
which lawyer will have the primary responsi
bility for preparing the Goode response. Sec- .-
ondly, where a civilian counsel is involved, it is 
appropriate for the judge to discuss with him in 
open court the post-trial responsibilities to 
which he will be subject under Goode unless 
specifically released therefrom by the accused. 
Third, if more than one military defense coun
s e l  a p p e a r s  a t  t r i a l ,  t h e  s taff  j u d g e  
advocate-if the allocation of post-trial respon
sibilities is not already manifest from the  
record-should determine which counsel is to 
prepare the Goode response and should reflect 
in his review or otherwise the basis for service 
on any attorney other than the appointed de
fense counsel. If, for whatever reason, the staff 
judge advocate cannot determine which de
fense counsel is to be chiefly responsible for 
post-trial defense functions, then he should 
serve a copy of his review on all defense coun
sel.” Robinson,  sup ra  at  224. 

3. 	Trial counsel should be advised that they 
should request that military judges make the 
appropriate inquiries on the record in cases in 
which the judges have not done so s u a  sponte. 
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Administrative and Civil Law Section 

Administrative and Civil Law Division, TJAGSA 

The Judge Advocate General’s Opinions 
(Article 138 Complaint)-Commander has Au
thority to Nonconcur in MOS Reclassification 
Board Recommendation. DAJA-AL 1981/2250, 
13 March 1981. 

A military policeman stationed in Germany 
allegedly took a German banner during a local 
celebration. His battalion commander, the re
spondent to the Article 138 complaint, recom
mended the soldier be reclassified from the mil
i tary police MOS because his conduct was 
unacceptable for a military policeman. The bat
talion commander appointed a reclassification 
board that recommended against reclassifica
tion because of the soldier’s otherwise perfect 
record. The battalion commander, however, 
nonconcurred and forwarded the action to the 
reclassification authority (the GCMCA) recom
mending reclassification. The reclassification 
authority reclassified the soldier out of the mild 
itary police MOS. 

The soldier requested redress of the battal
ion commander alleging the wrong as the bat
talion commander’s nonconcurrence in the 
reclassification board’s recommendation and 
asked for revocation of the nonconcurrence and 
restoration of all rights. The battalion com
mander denied redress and the soldier com
plained under Article 138 to the  GCMCA 
alleging the same wrong and requesting the 
same redress. 

GCMCA, citing paragraph 1-5b(3), AR 
27-14, declined to  process the  complaint
stating the actions of a reclassification board 
were not a proper subject for Article 138 com
plaints. The complainant requested reconsider
ation, citing the policy permitting recruiters 
reclassified from the recruiter MOS to request
redress by Article 138. The GCMCA consid
ered the request for redress on its merits and 

denied redress, finding that the respondent 
commander acted within his authority to make 
his recommendation of nonconcurrence to the 
board’s recommendation. 

The TJAG affirmed the GCMCA’s determi
nation that the respondent’s action was within 
his legitimate authority. In reaching this deter
mination, TJAG noted that MOS reclassifica
tion board action is not ordinarily a proper sub
ject  for Article 138 complaints. Soldiers 
reclassified from the  recrui ter  MOS were 
permitted to file Article 138 complaints be
cause they did not have a right to a board hear
ing before such reclassification and therefore 
Article 138 was appropriate. A normal MOS 
reclassification under AR 600-200 requires a 
board hearing before reclassification, making 
that a more appropriate channel for  redress. 

In discussing the commander’s right to non
concur in the recommendation of the reclassifi
cation board, TJAG stated that para. 2-40, AR 
600-200, gave the reclassification board ap
pointing authority certain options regarding 
the reclassification board recommendation. To 
read para 2-40a, AR 600-200,to  mean that the 
appointing authority is required to approve a 
reclassification board recommendation if that 
board recommends retention is a very restrict
ed reading of the regulation. A more reasona
ble reading of para. 2-40 is that the appointing 
a u t h o r i t y  has  ava i lab le  t o  him a l l  t h e  
alternatives of this paragraph. To read the pro
vision narrowly would mean the classification 
board would not make recommendations but 
rather findings and determinations binding on 
the commander. This was not the intent of the 
proponent of the regulation. The appointing au
thority has the full range of options, including 
forwarding the matter to the reclassification 
authority with recommendations. He was not 
required to approve the recommendation of re
tention of MOS. 

I
I 

\ 
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Legal Assistance Items 
Major Joel R .  Alvarey, Major Walter B .  Huffman, Major John F .  Joyce, Captain Timothy J .  


Grendell, and Captain Harlan M .  Heffelfinger 

Administrative and Civil Law Division, TJAGSA 


1. Texas State Jury Duty and Active Duty 
Military Personnel. 

The Attorney General of Texas, in Opinion 
No. MW-50, dated 8 October 1980, concluded 
that an active duty member of the U.S.Armed 
Forces, acting under federal law and pursuant 
to the valid orders of a superior, may not be 
compelled to  engage in jury  service by the 
State of Texas. 

2. LAMP Martindale-Hubbell Project. 

The Legal Assistance for Military Personnel 
(LAMP) Committee of the ABA has available 
copies of one-year-old sets of the Martindale-
Hubbell Directory for distribution to legal as
sistance offices upon request. Any legal assist
ance officer who does not have access to the 
Martindale-Hubbell Directory and who desires 
a set should contact Contance E. Berg, ABA, 
1155 E. 60th Street, Chicago, Illinois 60637. 

3. Legal Assistance Awards. 
The Young Lawyer’s Division of the Ameri

can Bar Association has awarded a “Special 
Recognition Award” to Captain Charles W. 
Hemingway, Post Judge Advocate, Pine Bluff 
Arsenal, for the “Military Dependents Support 
Assistance Program” he initiated at  his instal
lation. Captain Hemingway marshalled the 
cooperation of state and county authorities and 
the local bar into a successful program, to in
sure that military dependents in the area re
ceive adequate support from servicemembers 
on duty elsewhere. Captain Hemingway’s re
ceipt of this award represents the first time 
that this award was given to a single-person le-
ALABAMA 

gal office. Captain Hemingway’s efforts on be
half of military dependents are to  be highly 
commended. Additional information concerning 
Captain Hemingway’s program can be obtained 
from the Legal Assistance Branch, Administra
tive and Civil Law Division, The Judge Advo
cate General’s School, Charlottesville, VA 
22904. 

The Legal Assistance for Military Personnel 
(LAMP) Committee of the American Bar Asso
ciation has announced that it has selected the 
2d Armored Division Legal Assistance Office, 
Fort Hood, Texas, to receive the LAMP Legal 
Assistance Award for its delivery of legal as
sistance during REFORGER ’80. The 2d Ar
mored Division Legal Assistance Office, 
consisting of two attorneys and one clerk, pro- A 

vided on-site legal services to more than 8,000 
deploying personnel and extended office serv
ices to their dependents during the six-week 
exercise. The LAMMP award will be presented 
to a representative of the 2AD Staff Judge Ad
vocate’s Office a t  the Military Law Section’s 
luncheon during the American Bar Associa
tion’s annual convention in New Orleans in Au
gust. 

4. Address Update 

The Legal Assistance Branch is updating its 
list of legal assistance mailing addresses. The 
current  list follows. Additions, deletions, 
or changes to the list should be sent to the 
Commandant, The Judge Advocate General’s 
School, ATI”:  Administrative & Civil Law Di
v i s i o n  ( L e g a l  A s s i s t a n c e  B r a n c h ) ,  
Charlottesville, VA 22901. 

Staff Judge Advocate Staff Judge Advocate Staff Judge Advocate 
HQ, US Army Military Police School HQ, US Army Aviation Center and HQ, US A m y  Missile Readiness 

and Fort McClellan Fort Rucker Command 
ATTN: Legal Assistance ATTN: Legal Assistance ATTN: Legal Assistance 

Fort McClellan, AL 36206 Fort Rucker, AL 36362 Redatone Arsenal, AL 36809 n 




ALASKA 


Staff Judge Advocate 

HQ 172d Infantry Brigade 


i	 . ATTN: Legal Assistance 
APO Seattle 98733 

ARIZONA 


Staff Judge Advocate 

HQ, Fort Huachuca 

ATTN: Legal Assistance 

Fort Hauchuca, AZ 85613 


ARKANSAS 


Judge Advocate 

HQ, Pine Bluff Arsenal 

ATTN: Legal Assistance 

Pine Bluff, AR 71611 


CALIFORNIA 


Judge Advocate 

HQ, Sierra Army Depot 

A'M": Legal Assistance 

Herlong, CA 96113 


Staff Judge Advocate 

Presidio of  San Francisco 

A'M": Legal Assistance 

San Francisco, C A  94129 


Staff Judge Advocate 

HQ, National Training Center 

AT'I": Legal Assistance 

Fort Irwin, CA 92311 


COLORADO 


Staff Judge Advocate 

HQ, 4th Infantry Division and Fort 


Carson 

ATl": Legal Assistance 

Fort Carson, CO 80913 


DISTRICT OF COLUMBIA 


The Judge Advocate General 

HQ, Department of the Army 

ATI": Legal Assistance 

Washington, D.C. 20310 


29 

Staff Judge Advocate 

HQ, 172d Infantry Brigade 

ATTN: Legal Assistance 

Fort Richardson, AK 99505 


Judge Advocate 

HQ, Yuma Proving Ground 

AT?'": Legal Assistance 

Yurna, A 2  86364 


Staff Judge Advocate 

HQ, Military Traffic Management 


Center, Western Area 

AWN: Legal Assistance 

Oakland Army Base 

Oakland, CA 94626 


Judge Advocate 

HQ, Letterman Army Medical 


Center 

ATTN: Legal Assistance 

San Francisco, CA 94129 


Judge Advocate 

HQ, Fitzsirnmons Army Medical 


Center 

ATl": Legal Assistance 

Aurora, CO 80046 


Staff Judge Advocate 

HQ, US Army Military District of 


Washington

Fort Leslie J. McNair 

A!Il": Legal Assistance 

Washington, D.C. 20319 
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Staff Judge Advocate 

HQ, 172d Infantry Brigade 

ATTN: Legal Assistance 

Fort Wainwright, AK 99703 


Staff Judge Advocate 

HQ, 7th Infantry Division and Fort 


Ord 

ATTN: Legal Assistance 

Fort Ord, CA 93941 


Judge Advocate 

HQ, US Army Support 


Detachment, Fort MacArthur 

ATTN: Legal Assistance 

San Pedro, CA 90731 


Staff Judge Advocate 
HQ, Walter Reed Army Medical 

Center 
ATTN: Legal Aseistance 
Waehington, D.C. 20012 
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FLORIDA 

Staff Judge Advocate 

HQ, US Readiness Command 

ATTN: Legal Assistance 

MacDill AFB, FL  33608 


GEORGIA 

Staff Judge Advocate 

HQ, US Army Infantry Center and 


Fort Benning 

ATTN: Legal Assistance 

Fort Benning, GA 31906 


Staff Judge Advocate 

HQ, 24th Infantry Division (M) and 


Fort Stewart 

ATTN: Legal Assistance 

Fort Stewart, GA 31314 


HAWAII 


Staff Judge Advocate 

HQ, Army and Air Force Exchange 


Service, Pacific 

AWN: Legal Assistance 

919 Ala Moana 

Honolulu, HI 96814 


Staff Judge Advocate 

U.S.Army Element, Pacific 

A'ITN: Legal Assistance 

Pearl Harbor, HI 96860 


ILLINOIS 


Staff Judge Advocate 

HQ, Fort Sheridan 

ATTN: Legal Assistance 

Fort Sheridan, IL 60037 


INDIANA 


Staff Judge Advocate 

HQ, US Army Soldier Support Center 

and Fort Benjamin Harrison 

All": Legal Assistance 

Fort Benjamin Harrison, IN 46216 


KANSAS 


Staff Judge Advocate 

HQ, US Army Combined Arms 


Center and Fort Leavenworth 

A'I'l": Legal Assistance 

Fort Leavenworth, KS 66027 
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Staff Judge Advocate 

HQ, US Army Signal Center and 


Fort Gordon 

ATTN: Legal Assistance 

Fort Gordon, GA 30905 


Staff Judge Advocate 

HQ, 24th Infantry Division (M)and 


Fort Stewart 

A'ITN: Legal Assistance 

Hunter Army Airfield, GA 31409 


Staff Judge Advocate 

HQ, 25th Infantry Division 

ATTN: Legal Assistance 

Schofield Barracks, HI 96857 


Judge Advocate 

HQ, Tripler Army Medical Center 

ATTN: Legal Assistance 

Honolulu, HI 96869 


Staff Judge Advocate 

HQ, US Army Recruiting Command 

ATTN: Legal Assistance 

Fort Sheridan, IL 60037 


Staff Judge Advocate 

HQ, 1st Infantry Division and Fort 


Riley

ATTN: Legal Assistance 

Fort Riley, KS 66442 

A 

Judge Advocate 
HQ, Fort McPherson 
ATTN:Legal Assistance 
Fort McPherson, GA 30330 

Staff Judge Advocate 
HQ, US Army Support Command, 

Hawaii 
AWN: Legal Assistance 
Fort Shafter, HI 96868 <-

Judge Advocate 
HQ, US Army Armament Material 

Readiness Command 
ATI": Legal Assistance 
Rock Island, IL 61299 *I 
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KENTUCKY 


Staff Judge Advocate 

HQ lOlst Airmobile Division and 


Fort Campbell 

ATTN: Legal Assistance 

Fort Campbell, KY 42223 


LOUISIANA 


Staff Judge Advocate 

HQ, 6th Infantry Division and Fort 


Polk 
ATTN: Legal Assistance 
Fort Polk, LA 71459 

MARYLAND 

Judge Advocate 
HQ, US Army Intelligence and 

Security Command, CONUS MI 
GP 

ATTN: Legal Assistance 

Fort Meade, MD 20755 


Judge Advocate 

HQ, Fort Detrick 

ATTN: Legal Assistance 

Frederick, MD 21701 


MASSACHUSETTS 


Staff Judge Advocate 

HQ, US Army Garrison, Fort 


Devens 

A’ITN: Legal Assistance 

Fort Devens, MA 01433 


MICHIGAN 


Judge Advocate . 

HQ, US Army Tank-Automotive 


Center 

Warren, MI 48090 


MISSOURI 


Staff Judge Advocate 

HQ, US Army Training Center and 


Fort Leonard Wood 

ATTN: Legal Assistance 

Fort Leonard Wood, MO 66473 


Staff Judge Advocate 

HQ, U s  Army Armor Center and 


Fort Knox 

ATTN: Legal Assistance 

Fort Knox, KY 40121 


Judge Advocate 

HQ, Electronic Research and 


Development Command 

ATI”: Legal Assistance 

Adelphia, MD 20783 


Staff Judge Advocate 

HQ, Fort Geoge G. Meade 

ATTN: Legal Assistance 

Fot George G. Meade, MD 20766 


Staff Judge Advocate . 
HQ, US Army Troop Support and 

Aviation Material Readiness 
Command 

4300 Goodfellow Blvd 
ATTN: Legal Assistance 
St. Louis, MO 63120 

Staff Judge Advocate 

HQ, US Army Test and Evaluation 


Command 

ATTN: Legal Assistance 

Aberdeen Proving Ground, MD 


2100 


Judge Advocate 

HQ, US Army Joint Support 


Command 

ATTN: Legal Assistance 

Fort Ritchie, MD 21719 
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NEW JERSEY 


Staff Judge Advocate 

HQ, US Army Training Center and 


Fort Dix 

ATTN: Legal Assistance 

Fort Dix, NJ 08640 


NEW MEXICO 

Staff Judge Advocate 

HQ, White Sands Missile Range 

ATTN: Legal Assistance 

White Sands, NM 88002 


NEW YORK 


Staff Judge Advocate 

United States Military Academy 

ATTN: Legal Assistance ! 


West Point, NY 10996 


Judge Advocate 

HQ, U,S.Army Garrison, Fort 


Drum 

AlTN: Legal Assistance 

Fort Drum, NY 13602 


NORTH CAROLINA 

Staff Judge Advocate 

HQ, XVIII Airborne Corps and Fort 


Bragg

ATTN: Legal Assistance 

Fort Bragg, NC 28307 


OKLAHOMA 


Staff Judge Advocate 

HQ, US Army Field Artillery Center 


and Fort Sill 

ATTN: Legal Assistance 

Fort Sill, OK 73503 


PENNSY LVANlA 


Judge Advocate 

HQ, US Army Garrison, Fort Indian 


Town Gap 

ATTN: Legal Assistance 

Annville, PA 17003 
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Staff Judge Advocate 
HQ, US Army Communications and 

Electronic Material Readiness 
Command and Fort Monmouth 

ATTN: Legal Assistance 
Fort  Monmouth, NJ 08803 

Judge Advocate 
HQ, Stewart Field 
A'll": Legal Assistance 
Newburgh, NY 12660 

Judge Advocate 
HQ, Seneca Army Depot 
ATTN: Legal Assistance 
Romulus, NY 14541 

Staff Judge Advocate 
HQ, 82d Aiborne Division 
ATTN: Legal Assistance 
Fort Bragg, NC 28307 

Judge Advocate 

' 

Staff Judge Advocate 

HQ, Military Ocean Terminal, 


Pacific 

ATTN: Legal Assistance 

Bayonne, NJ 07002 


Judge Advocate 
HQ, New York Area Command and 

Fort Hamilton 
ATTN: Legal Assistance 

Brooklyn, NY 11252 


Judge Advocate 

USAJFKCEN for Military 


Assistance 

ATTN: Legal Assistance 

Fort Bragg, NC 28307 


Judge Advocate 

HQ, Carlisle Barracks 

ATTN: Legal Assistance . 

Carlisle Barracks, PA 17013 -HQ, Letterkenny Army Depot 

ATTN: Legal Assistance 
Chambersburg, PA 17201 
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SOUTH CAROLINA 

Staff Judge Advocate 

HQ, US Army Training Center and Fort  Jackson 
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Staff Judge Advocate 
HQ, 2d Armored Division 
AWN: Legal Assistance I
Fort  Hood, TX 76546 I 

I 

Staff Judge Advocate 
HQ, Fort  Sam Houston 
ATTN: Legal Assistance 
Fort  Sam Houston, TX 78234 

Staff Judge Advocate 

HQ, US Army Material 


Development and Readiness 

Command 


6001 Eisenhower Avenue 

A m N :  Legal Assistance 

Alexander, VA 22333 


Staff Judge Advocate 

HQ, US Army Transportation 


Center and Fort  Eustis 

ATTN: Legal Aaaistance 

Fort  Eustis, VA 23604 


Staff Judge Advocate 

HQ, USS Army Quartermaster 


Center and Fort Lee 

ATTN: Legal Assistance 

Fort Lee, VA 23801 


Staff Judge Advocate 

HQ of the Commander in Chief, 


Atlantic Command 

ATTN: Legal Assistance 

Norfolk, VA 23611 


ATTN: Legal Assistance 

Fort  Jackson, SC 29207 


TEXAS 


Staff Judge Advocate 

HQ, US Army Air Defense Center 


and Fort  Bliss 

All" :  Legal Assistance 

Fort  Bliss, TX 79916 


Staff Judge Advocate 

HQ, 1st Cavalry Division 

ATTN: Legal Assistance 

ort Hood, TX 76545 


Judge Advocate 


Staff Judge Advocate 

HQ, 111 Corps and Fort  Hood 

ATTN: Legal Assistance 

Fort  Hood, TX 76544 


Staff Judge Advocate 

HQS, US Army Health Services 


Command 

ATTN: Legal Assistance 

Fort  Sam Houston, TX 78234 


HQ, William Beaumont Army Medical Center 
ATTN: Legal Assistance 
El Paso, TX 79920 

UTAH 

Judge Advocatef? 
." 	 HQ, Dugway Proving Ground 

ATTN: Legal Assistance 
Dugway, UT 84022 

VIRGINIA 

Staff Judge Advocate ' 


HQ, US Army Intelligence and 

Security Command 


Arlington Hall Station 

ATTN: Legal Asaistance 

Arlington, VA 22212 


Staff Judge Advocate 

HQ, US Army Garrison, Arlington 


Hall Station 

ATTN: Legal Assistance 

Arlington, VA 22212 


Staff Judge Advocate 

HQ, Military Traffic Management 


Command 

AWN: Legal Assistance 

Washington, D.C. 20316 


Judge Advocate 

HQ, Fort  Monroe 

ATI": Legal Assistance 

Fort Monroe, VA 23651 


Staff Judge Advocate 

HQ, Fort  Myer 

AWN: Legal Assistance 

Fort  Myer, VA 22211 


Staff Judge ADvocate 

HQ, US Army Engineer Center and 


Fort  Belvoir 

ATTN: Legal Assistance 

Fort Belvoir, VA 22060 


Judge Advocate 

The Judge Advocate General's 


School, US Army 

ATTN: Legal Assisttance 

harlottesville, VA 22901 


Staff Judge Advocate 

HQ, US Army Training and Doctrine 


Command 

ATTN: Legal Assistance 

Fort  Monroe, VA 23661 
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Staff Judge Advocate 

HQ, US Army Garrisoin, Vint Hill Farms Station 

ATTN: Legal Assistance 

Warrenton, VA 22186 


WASHINGTON 


Staff Judge Advocate Judge Advocate 

HQ, 9th Infantry Division and Fort HQ, Madigan Army Medical Center 


Lewis 

ATTN: Legal Assistance 

Fort Lewis, WA 98433 


WISCONSIN 


Judge Advocate 

HQ, Fort McCoy 

ATTN: Legal Assistance 

Sparta, WI 64666 


BELGIUM 


Judge Advocate 

U.S.Army Claims Office 

AWN: Legal Assistance 

APO New York 09667 


FRANCE 


Judge Advocate 

Defense Attache Office, Paris 

ATTN: Legal Assistance 

APO New York 09777 


GERMANY 


Staff Judge Advocate 

HQ, 1st Armored Division 

ATTN: Legal Asistance 

APO New York 09326 


Staff Judge Advocate 

HQ, 3d Infantry Division 

ATTN: Legal Assistance 

APO New York 09330 


Staff Judge Advocate 

HQ, 8th Infantry Division 

ATTN: Legal Assistance 

APO New York 09034 


Staff Judge Advocate 

Defense Attache Office, Bonox 

AlTN:: Legal Assistance 

APO New York 09777 


Staff Judge Advocate 

HQ, 32d Army Air Defense 


Command 

A!IT": Legal Assistance 

APO New York 09176 


ATTN: Legal Assistance 
Tacoma, WA 98431 

Judge Advocate 
HQ, NATOlSHAPE Support Group 
(US)


ATTN: Legal Assistance 

APO New York 09088 


Staff Judge Advocate 

HQ, 3rd Infantry Division 

ATTN: Legal Assistance 

APO New York 09162 


Staff Judge Advocate 

HQ, 8th Infantry Division 

AWN:  Legal Assistance 

APO New York 09111 


Staff Judge Advocate 

HQ, U.S. Army, Berlin 

AWN: Legal Assistance 

APO New York 09742 


Staff Judge Advocate 

HQ, US Army Support Group 


Norddeutschland 

A'ITN: Legal Assistance 

APO New York 09069 


Staff Judge Advocate 

HQ, 1st Armored Division 

A'FI": Legal Assistance 

APO New York 09066 


r " -

Staff Judge Advocate 

HQ, VI1 Corps 

ATTN: Legal Assistance 

APO New York 09178 


Staff Judge Advocate 

HQ, 1st Armored Division 

A'ITN: Legal Assistance 

APO New York 09139 


Staff Judge Advocate 

HQ, 1st Infantry Division 

ATTN: Legal Assistance 

APO New York 09046 


Staff Judge Advocate 

HQ, 3d Armored Division 

ATTN: Legal Assistance 

APO New York 09077 


Staff Judge Advocate 

HQ, 3d Armored Division 

ATTN: Legal Assistance 

APO New York 09039 h 
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Staff Judge Advocate 

HQ, V Corps 

ATTN: Legal Assistance 

APO New York 09079 


Staff Judge Advocate 

HQ, 2d Armored Division 

ATTN: Legal Assistance 

APO New York 09356 


Staff Judge Advocate 

HQ, 1st Infantry Division 

ATTN: Legal Assistance 

APO New York 09137 


Staff Judge Advocate 

HQ, U.S.Army Europe and 7th 


Army 

ATTN: Legal Assistance 

APO New York 09403 


Staff Judge Advocate 

HQ, VI1 Corps 

ATTN: Legal Assistance 

APO New York 09176 


Staff Judge Advocate 

HQ, 2lst  Support Command 

A'ITN: Legal Assistance 

APO New York 09360 


Staff Judge Advocate 

HQ, 2lst  Support Command 

ATTN: Legal Assistance 

APO New York 09166 


Staff Judge Advocate 

HQ, 1st Armored Division 

ATTN: Legal Assistance 

APO New York 09696 


Judge Advocate 

HQ 66th Field Artillery 

ATTN: Legal Assistance 

APO New York 09281 


Staff Judge Advocate 

HQ, VI1 Corps 

ATTN: Legal Assistance 

APO New York 09107 


Judge Advocate 

HQ, 6th Signal Command 

ATTN: Legal Assistance 

APO New York 09056 


ITALY 

Staff Judge Advocate 

HQ, Armored Forces South 

ATTN: Legal Assistance 

APO New York 09524 
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Staff Judge Advocate 

HQ, 3d Armored Division 

ATTN: Legal Assistance 

APO New York 09074 


Staff Judge Advocate 

HQ, 3d Armored Division 

ATTN: Legal Assistance 

APO New York 09091 


Staff Judge Advocate 

HQ, Seventh Army Training Center 

ATTN: Legal Assistance 

APO New York 09066 


Staff Jude Advocate 

HQ, 21st Support Commannd 

ATTN: Legal Assistance 

APO New York 09102 


Staff Judge Advocate 

HQ, let  Armored Division 

ATTN: Legal Assistance 

APO New York 09140 


Staff Judge Advocate 

HQ, 3rd Infantry Division 

A'ITN:: Legal Assistance 

APO New York 09031 


Staff Judge Advocate 

HQ, VI1 Corps 

ATTN: Legal Assistance 

APO New York 09184 


Staff Judge Advocate 

HQ, 21st Support Command 

ATTN: Legal Assistance 

APO New York 09189 


Staff Judge Advocate 

HQ 3d Infantry Division 

ATTN: Legal Assistance 

APO New York 09701 


Staff Judge Advocate 

HQ, US European Command 

ATTN: Legal Assistance 

APO New ork 09128 


Staff Judge Advocate 

HQ, 3d Infantry Division 

ATTN: Legal Assistance 

APO New York 09036 


Staff Judge Advocate 

HQ, 8th Support Command 

AWN: Legal Assistance 

APO New York 09019 


Staff Judge Advocate 
HQ, V Corps 
ATTN: Legal Assistance 
APO New York 09146 

Staff Judge Advocate 

HQ, 3d Armored Division 

ATTN: Legal Assistance 

APO New York 09169 


Staff Judge Advocate 

HQ, 3d Armored Division 

ATTN: Legal Assistance 

APO New York 09165 


Judge Advocate 

HQ, 7th Medical Command 

ATTN: Legal Assistance 

APO New York 09102 


Staff Judge Avocate 

HQ, 2 l s t  Support Command 

ATTN: Legal Assistance 

APO New York 09326 


Staff Judge Advocate 

HQ, 8th Infantry Division 

ATTN: Legal Assistance 

APO New York 09185 


Staff Judge Advocate 

HQ, 1st Infantry Division 

ATTN: Legal Assistance 

APO New York 09035 


Staff Judge Advocate 

HQ, 1st Infantry Division 

ATTN: Legal Assistance 

APO New York 09281 


Staff Judge Advocate 

HQ, VI1 Corps 

ATTN: Legal Assistance 

APO New York 09154 


Staff Judge Advocate 

HQ, V Corps 

AWN: Legal ssistance 

APO New York 09457 


Staff Judge Advocate 


HQ, US Army Southern European 

Task Force 


ATTN: Legal Assistance 

APO New York 09168 
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JAPAN 

Staff Judge Advocate 

HQ, US Army Japan/IX Corps 

ATTN: Legal Assistance 

APO San Francisco 96633 


KOREA 

Staff Judge Advocate 

HQ 2d Infantry Division 

ATTN: Legal Assistance 

APO San Francisco 96224 


Judge Advocate 

HQ, 38th Air Defense Brigade 

ATTN: Legal Assistance 

APO San Francisco 96570 


KWAJELEIN 


Judge Advocate 
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Staff Judge Advocate 

HQ, US Army Garrison 

All": Legal Assistance 

APO San Francisco 96271 


Staff Judge Advocate 

HQ, 19th Support Command 

AWN:  Legal ssistance 

APO San Francisco 96212 


Staff Judge Advocate 

HQ, Combined Field Army 


(ROWUS) 
ATTN: Legal Assistance 
APO San Francisco 96368 

Judge Advocate 
HQ, US Army Garrison, Yongsan 
ATTN: Legal Assistance 
APO San Francisco 96301 

HQ, Ballistic Missile Defense Systems Command 

ATTN: Legal Assistance 

APO San Francisco 96666 


NETHERLANDS 


Judge Advocate 

HQ, AFCENT Support Activity (US) 

ATl": Legal Assistance 

APO New York 09011 


OKINAWA 


Staff Judge Advocate 

HQ, US Army Garrison, Okinawa 

ATTN: Legal Assistance 

APO San Francisco 96331 


PANAMA 


Staff Judge Advocate Staff Judge Advocate 

HQ, 193rd Infantry Brigade HQ, 193rd Infantry Brigade 

ATTN: Legal Assistance ATTN: Legal Assistance 

APO Miami 34004 APO Miami 34006 


PUERTO RICO 


Judge Advocate 

HQ, United States Army Garrison 

Fort Buchanan, Puerto Rico 

ATTN:: Legal Assistance 

APO Miami 34040 


TURKEY 


Judge Advocate 

HQ, US Logistics Detachment Four 

ATTN: Legal Assistance 

APO New York 09133 
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FROM THE DESK OF THE SERGEANT MAJOR 
by Sergeant Major John Nolan 

1.Assignment Procedures. Based on the many 
comments received regarding assignments in 
my April 1981 column, I have asked SFC 
Meehan to expand on his remarks in that arti
cle. Following are his added thoughts on the 
subject of enlisted assignments: 

As previously mentioned, individual soldier 
assignments are generated by a requisition 
from a command. Requisitions are for specific 
grades and MOS and may include security 
clearance or language requirements. They also 
state the command’s desired reporting month 
and year for the soldier detailed. Many, such as 
combat maneuver units, also include a require
ment for male only fill. The vast majority of 
requisitions, however, are for fill to posts and 
the “general” overseas commands, Le., 21st 
Replacement Battalion in Germany, or 16th AG 
Replacement Company at  Ft. Hood, Texas. U1
timate units of assignment for these replace
ments are determined by the gaining command, 
not MILPERCEN. Perhaps the most challeng
ing aspects of filling requisitions is the grade 
substitutability restrictions placed on assign
ment managers at MILPERCEN. Generally, 
an E5 71D requisition may only be filled by an 
E3, E4,  E4(P), or E5. This system carr ies  
through all grades. We have recently received 
approval to  place E5(P) 71D/E personnel 
against E5 requisitions due to our constant 
shortage of E5 71D/E coupled with the high 
cutoff scores for promotion to E6. Commanders 
in the field may also slot personnel one grade 
down or two grades up. MILPERCEN may 
only assign to current or higher grades without 
a specific case by case exception to policy. This 
system creates some heartburn with E5/6/7 
who prefer a specific CONUS installation and 
in many cases could care less about the number 
of authorized vs. assigned for his or her grade. 
For now and the foreseeable future this situa
tion will not improve, however. MILPERCEN 

must have an E6 requisition for the command 
in order to assign an E6 there. Often we have a 
situation where soldiers are returning from an 
overseas assignment and there are no valid 
requisitions against which to apply them. This 
is particularly true with our overstrength E7 
situation. These cases require assigning sol
diers to overstrength installations by grade. In 
these cases the total fill level, the next lower 
and higher grades, and the soldier‘s desires are 
the determining factors. 
2. SQT Update. I have learned after speaking 
with a number of our chief legal clerks regard
ing SQT testing, that they perceive we will 
equal or surpass last year‘s test results. This i s  
a good indication that our training programs 
are really preparing our personnel. 

The SQT Team from Fort Benjamin Harrison 
visited three  installations, Fo r t  Sill, Fo r t  
Bragg and Fort Knox, to validate the 1982 test. 
Results of the validations were very encourag
ing. Legal clerks had a 98% pass rate and court 
reporters had a 100% pass rate. This coming 
SQT will be the first test for our E7s. 

3. Reserve Component Items 
a. On 26 June 1981, I addressed the Reserve 

Legal Administrator, Legal Clerk and Court 
Reporter Noncommissioned Officer Develop
ment Course at Sixth Army HQ, located at the 
Presidio of San Francisco. The program includ
ed SQT preparation, general STA office opera
tions, mutual support, and other topics of in
terest. I presented information on the JAG 
reserve mutual support and related training ac
tivities. 

b. The reserve judge advocates assigned to 
Troop Program Units (TPU) provided a total of 
90,726 manhours in support of active compo
nent military installations last year. This is an 
impressive number of manhours representing 
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substantial assistance to active component in
stallations. 

c. SGM John A. Purnell, the chief legal clerk 
at the Fifth Army SJA office, presented a six
day Instructor's Training Course, 1-6 June 
1981, for reserve 71D/71E personnel, attended 
by 18 E-6s and above. The instructors came 
from all three Army areas. This allowed each 
Army the opportunity to teach SQT subjects at 
unit level and basic MOS courses for 71D/71E 
personnel. Based upon the projected schedules 
provided me by all th ree  Army chief legal 
clerks, our  Reserve Component personnel 
should receive some outstanding training this 
year. 

4. 	TJAGSA Correspondence Course Catalog 
DA Pamphlet 351-20-17 (The Judge Advocate 
General's School, U. S. Army Correspondence 
Course Catalog) has recently been distributed. 
Courses available to enlisted personnel are cov
ered in chapters 4, 6 and 6. 

5. Congratulations. 

a. SGM Fred A. Chiti, of Fort Bragg, North 
Carolina, who was selected as Soldier of the 
Week by the Fayetteville Times.  SGM Chiti 
has been reassigned t o  HQ, VI1 Corps, in 
Stuggart, Germany. 

b. SP4 Brenda Sizemore, one of our new 
court reporters, who was an honor graduate of 
her class a t  The Naval Justice School, New
port, Rhode Island. She had an average grade 
of  93.36 and typing speed of 109.9 words per 
minute. SP4 Sizemore is now assigned to Fort 
Polk, Louisiana. 

c. SFC Adrian Zakaluzny, for receiving the 
2d Oak Leaf Cluster to the -Army Commends
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tion Medal. He earned the award by helping 
t h r e e  people  f rom a b u r n i n g  vehicle  in  
Wheaton, Illinois. SFC Zakaluzny is presently 
a s s igned  t o  t h e  pos t  S J A  office a t  F o r t  
McPherson, Georgia. 

d.  The following enlisted personnel have 
been selected to attend the ANCOC class of 
September, 1982. 
71D's Legal Clerks 

Sp6 Bivens James Jr. 

Sp6 Bryant Robert H. 

Sp6 Byrd John P. 

Sp6 Chamber Robert B. 

Sp6 Companion Joseph P. 

Sp6 Craycraft Thomas L. 

Sp6 Crittenden Billy R. 

Sp6 Curila Joseph 

Sp6 Deluao Alexander L. 

Sp6 Draper Larry R. 

Sp6 Dugan Tae Sun 

Sp6 Galindo Jerry I11 

Sp6 Johnson George R. 

Sp6 Lebrasseur Dennis A. 

Sp6 Malikowski Thomas A. 

Sp6 Pina Lucille Thompson

Sp6 Pleasant Charles H. 

Sp6 Shillcutt William E. 

Sp6 Valdemar Benjamin 

Sp6 Ward Donald W. 

SFC Hughes Donald D. 

SFC Marvin Diane L. 

SFC Munoz Joaquin D. 

SFC Rick Michael R. 

71E ' s  Court Reporters 

Sp6 Lummus George A. 
Sp6 McCall Glenn E. Jr. 
Sp6 Powell Gregory K. 

JAGC Personnel Section 
PP&TO, OTJAG 

1. Career Status Board 

The next Career Status Board will convene on 4 November; all applications for that board should r 
~~ 

arrive in PP&TO by 8 September 1981. 
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2. Reassignments 

LIEUTENANT COLONEL FROM 
KIRCHNER, John OTJAG, Wash, DC 
MAJOR 
BROWNBACK, Peter TDS, Ft Meade, MD 
CHIMINELLO, Philip USAREUR 
SCHNEIDER, Loyson Ft Ord, CA 
CAPTAIN 
ALLEMEIER, Daniel Korea 

CHAPIN, Donna TDS, Ft. Ord, CA 

FOOTE, Warren TDS, Europe 

OLGIN, Dennis Ft Gillem, GA 

PAINELLI, James Ft Knox, KY 

SIRMANS, George Ft Bragg, NC 

STAIHAR, Nick Korea 

CHIEF WARRANT OFFICER 
DANFORD, Clark USAREUR 

WALSH, Michael CID CMD, Wash, DC 

WARRANT OFFICER 
HAMMER, Thomas Madigan AMC, WA 

COLONEL 
FELDER, Ned E. 
WHITE, Charles A. 

MAJOR 
ADAMS, William V .  
ISAACSON, Scott P. 
JOYCE, John F. 
PAULICK, John J. 
WALLIS, William L. 

CHIEF WARRANT OFFICER 3 
LINDOGAM, Rosauro L. 

CLE News 

1. Resident Course Quotas quest quotas through their units. The Judge 

TO 
Ft McNair, Wash, DC 

USALSA, Wash, DC 

OTJAG, Wash, DC 

Korea 


Ft Bragg, NC 

USALSA, Wash, DC 

USALSA, Wash, DC 

Turkey

S&F,USMA, NY 

Ft Bliss, TX 

Ft Ord, CA 


Korea 

Arlington Hall, VA 


Aberdeen PG, MD 


Attendance at resident CLE courses con- Advocate General’s School deals directly with 
ducted at  The Judge Advocate General’s School MACOM and other major agency training of
is restricted to those who have been allocated fices. Specific questions as to the operation of 
quotas. Quota allocations are obtained from lo- the quota system may be addressed to Mrs. 
cal training offices which receive them from the Kathryn R. Head, Nonresident Instruction 
MACOM’s. Reservists obtain quotas through Branch, The Judge Advocate General’s School, 
their unit or RCPAC if they are non-unit re- Army, Charlottesville, Virginia 22901 (Tele
servists. Army National Guard personnel re- phone: AUTOVON 274-7110, e x t e n s i o n  
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293-6286; commercial phone: (804) 293-6286; 
FTS: 938-1304). 

2. The 1982 Government Contract Law 
Symposium 

The faculty of the Contract Law Division o f  
The Judge Advocate General’s School are 
pleased to announce the following tentative 
topics for the 1982 Government Contract Law 
Symposium (formerly called the Contract At
torneys Advanced Course): “Labor and Specifi
cation Problems With CITA Contracts”; 
“Changes”; “New Developments in Labor Law: 
Davis-Bacon, Service Contract Act, and Walsh 
Healy Act”; “Contracting with the U.S. Gov
ernment Overseas”; “Construction Contracts”; 
“Intellectual Property Rights”; “Remedies of 
Unsuccessful Offerors”; “Disputes”; and “Fu
ture Regulatory and Statutory Changes to the 
Acquisition System.” The Symposium will be 
held 11-15 January 1982. 

3. TJAGSA CLE Courses 

September 8-11: 13th Fiscal Law Course 
(5F-F 12). 

September21-25: 17th Law of War Work
shop (5F-F42). 

September 28-October 2: 63rd Senior Officer 
Legal Orientation (5F-Fl). 

October 5-7: 3rd Legal Aspects of Terrorism 
(SF-F43). 

October 13-16: 1981 Worldwide JAGC Con
ference. 

October 19-December 18: 97th Basic Course 
(5-27-C20). 

October 26-29: 4th Claims (5F-F26). 
November 2-6: 10th Defense Trial Advocacy 

(5F-F34). 
NovemberlG-20: 9 th  Legal Assistance 

(5F-F23). 
November 30-December 11: 90th Contract 

Attorneys (5F-F10). 
January4-8: 18th Law of War Workshop 

(5F-F42). 

-
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January 4- 15: 2nd Administrative Law for 
Military Installations (5F-F24). 

January 11-15: 1982 Government Contract 
Law Symposium (5F-Fll). 

January 21-23: JAG USAR Workshop. 

January 25-29: 64th Senior Officer Legal
Orientation (5F-Fl)

2 5 - ~ ~ ~ i lJ~~~~~~ 2: 98th ~~~i~ course 
(5-27-~20). 

February 8-12: 3rd Prosecution Trial Advo
cacy (5F-F32)-

February 22-March 5: 91st Contract Attor
neys ( 5 ~ - ~ 1 0 ) .  

March 8-12: 10th Legal Assistance (5F-
F23)-

March 22-26: 21st Federa] Labor Relations 
( 5 ~ - ~ 2 2 ) .  

March 29-April9: 92nd Contract Attorneys 
(5F-F lo). P 

April 5-9: 65th Senior Officer Legal Orienta
tion (5F-Fl). 

April 20-23: 14th Fiscal Law (5F-F12). 

April 26-30: 12th Staff Judge Advocate 
(5F-F52). 

May 3-14: 3d Administrative Law for Mili
tary Installations (5F-F24). 

May 12-14: 4th Contract Attorneys Work
shop (5F-F15). 

May 17-20: 10th Methods of Instruction. 
May 17-June 4: 24th Military Judge (5F-

F33). 
May 24-28: 19th Law of War Workshop

(5F-F42). 

June 7-11: 67th Senior Officer Legal Orien
tation (5F-Fl). 

June 21-July 2: JAGS0 Team Training. 
June 21-July 2: BOAC (Phase VI-Contract 

Law). -July 12-16: 4th Military Lawyer’s Assistant 
(512-71 D/20/30). 
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July 19-August 6: 25th Military Judge  
(5F-F33). 

July 26-October 1: 99th Basic Course 
(5-27-C20). 

August 2-6: 11th Law Office Management 
(7A-713A). 

August 9-20: 93rd Contract Attorneys 
(5F- F10). 

August 16-May 20, 1983: 31st Graduate 
Course (5-27-C22). 

August 23-25: 6th Criminal Law New Devel
opments (SF-F35). 

September 13-17: 20th Law of War Work
shop (5F-F42). 

September 20-24: 68th Senior Officer Legal 
Orientation (5F-Fl). 

October 12-15: 1982 Worldwide JAGC Con
ference. 

October 18-December 17: 100th Basic 
Course (5-27-C20). 

4. Civilian Sponsored CLE .Courses 
November 

1-5: NCDA, Trial  Advocacy, W. Palm 
Beach, FL. 

1-6: NJC, Court Management, Reno, NV. 

1-6: NJC, Perceiving Stereotypes in Court, 
Reno, NV. 

2-4: AAJE, Stress and Judicial Performance, 
Washington, DC. 

2-6: NPLTC, Family Law, Washington, DC. 

5-6: H I C L E ,  C u r r e n t  Deve lopmen t s ,  
Honolulu, HI. 

5-6: PLI,  Equipment Leasing, Chicago, IL. 

5-6: GTULC, S ta t e  & Local Taxation, 
Washington, DC. 

5-7: ALIABA, Medical Malpractice, Wash
ington, DC. 

5-8: AKBA, Lawyering Skills, Anchorage, 
AK. 
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6: NYSBA, A r t  of Discovery, New York 
City, NY. 

6: OLCI, Bankruptcy, Cincinnnati, OH. 
6: G I C L E ,  Depos i t ions  & Discove ry ,  

Augusta, GA. 

6: N Y S B A ,  U p d a t e  '81, R i c h m o n d  
County, NY. 

7-12: NLADA, 60th Annual Conference, 
Boston, MA. 

7-12: NLADA, 61st Annual Conference, 
Louisville, KY. 

8-13: NJC, Alcohol and Drugs, Reno, NV. 

8-13: NJC,  Hearing Procedures & Tech
niques, Reno, NV. 

8-13: NJC,  Technology in the  Courts,  
Reno, NV. 

8-14: NYULT, Federal Taxation, New York 
City, NY. 
8-20: NJC, Special Court Jurisdiction, Reno, 
NV. 

9-10: P L I ,  Tit le Insurance,  New York 
City, NY. 

12-13: P L I ,  E E O  Litigation, New York 
City, NY. 

12-13: PLI, Examining Expert Witnesses, 
San Francisco, CA. 

12-14: ALIABA, Civil Practice & Litigation 
in Federal & State Courts, San Juan, PR. 

13: OLCI, Bankruptcy, Toledo, OH. 
13: GICLE,  Depositions & Discovery, 

Columbus, GA. 

13: NYSBA, Proof of Damages, New York 
City, NY. 

15-19: NCDA, Prosecution of  Violent Crime, 
Denver, CO. 

15-20: NJC,  Evidence in Special Courts,  
Reno, NV. 

16-17: PLI, Accounting for Lawyers, New 
York City, NY. 
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16-20: FBA, Government Contracts, Wash
ington, DC. 

18-19: MIC, Selecting and Using Office Au
tomation Systems, Cherry Hill, NJ. 

18-21: NCDA, Forensic Evidence for Prose
cutors, Denver, CO. 

19-20: PLI, Employment .Law, L~~Angeles,
CA. 

19-20: PLI, Litigation & Antitrust Cases, 
Washington, DC. 

19-20: PLI, Title Insurance, Atlanta, GA. 
19-20: ALIABA, Uniform Durable Power of 

Attorney Act, Kansas City, MO. 
20: OLCI, Bankruptcy, Columbus, OH. 

20: GICLE, Depositions & Discovery,
Atlanta, GA. 

20: HICLE, Medical Malpractice, Honolulu, 
HI. 

30-1211: PLI, Federal Consumer Credit Reg
ulation, New York City, NY. 

For further information on civilian courses, 
please contact t h e  institution offering the  
course, as listed below: 

AAA: American Arbitration Association, 140 
West 5lst Street, New York, NY 10020. 

W E :  American Academy of Judicial Educa
tion, Suite 437, 539 Woodward Building, 1426 
H S t ree t  NW, Washington, DC 20005. 
Phone: (202) 783-5151. 

ABA: American Bar Association, 1165 E. 60th 
Street, Chicago, IL 60637. 

AICLE: Alabama Institute for Continuing Le
gal Education, Box CL,  University, AL 
36486. 

AKBA: Alaska Bar Association, P.O. Box 279, 
Anchorage, AK 99501. 

ALIABA: American Law Institute-American 
Bar Association Committee on Continuing 

I 	 Professional Education, 4025 Chestnut 
Street, Philadelphia, PA 19104. 

ARKCLE: Arkansas Institute for Continuing 
Legal Education, 400 West Markham, Little 
Rock, AR 72201. 

ATLA: The Association of Trial Lawyers of 

BNA: The Bureau of National Affairs Inc., 
1231 25th Street, N.W., Washington, DC 
20037. 

CALM: Center for Advanced Legal Manage
ment, 1767 Morris Avenue, Union, NJ 07083. 

CCEB: Continuing Education of the Bar, Uni
versity of California Extension, 2150 Shat
tuck Avenue, Berkeley, CA 94704. 

CCH: Commerce Clearing House, Inc., 4025 
W. Peterson Avenue, Chicago, IL 60646. 

CCLE: Continuing Legal Education in Colora
do, Inc., University of Denver Law Center, 
200 W. 14th Avenue, Denver, CO 80204. 

CLEW: Continuing Legal Education for Wis
consin, 905 University Avenue, Suite 309, 
Madison, WI 53706. 

DLS: Delaware Law School, Widener College, 
P . O .  B o x  7474,  C o n c o r d  P i k e ,  
Wilmington, DE 19803. 

FBA: Federal Bar Association, 1815 H Street, 
N.W., Washington, DC 20006. Phone: (202) 
638-0252. 

FJC: The Federal  Judicial Center,  Dolly
Madison House, 1620 H Street, N.W., 
Washington, DC 20003. 

FLB: The Florida Bar, Tallahassee, F L  32304. 

FPI: Federal Publications, Inc., Seminar Divi
sion Office, Suite 500, 1725 K Street NW, 
Washington ,  DC 20006. Phone:  (202) 
337-7000. 

GICLE: The Institute of Continuing Legal Ed
ucation in Georgia, University of Georgia
School of Law, Athens, GA 30602. 
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GTULC: Georgetown University Law Center, 
Washington, DC 20001. 

HICLE: Hawaii Institute for Continuing Legal 
Education, University of Hawaii School of 
Law, 1400 Lower Campus Road, Honolulu, 
H I  96822. 

ICLEF: Indiana Continuing Legal Education 
Forum, Suite 202, 230 E a s t  Ohio S t r ee t ,  
Indianapolis, IN 46204. 

ICM: Institute for Court Management, Suite 
210, 1624 Market St., Denver, CO 80202. 
Phone: (303) 643-3063. 

IPT: Inst i tute  for Paralegal Training, 235 
South 17th Street, Philadelphia, PA 19103. 

KCLE: University of Kentucky, College of 
Law, Office of Continuing Legal Education, 
Lexington, KY 40506. 

LSBA: Louisiana State Bar Association, 225 
Baronne Street, Suite 210, New Orleans, LA 
70112. 

LSU: Center of Continuing Professional Devel
opment, Louisiana State University Law 
Center, Room 275, Baton Rouge, LA 70803. 

MCLNEL: Massachusetts Continuing Legal 
Education-New England Law Institute, 
Inc., 133 Federal Street, Boston, MA 02108, 
and 1387 Main Street, Springfield, A 01103. 

MIC: Management Information Corporation, 
140 Barclay Center, Cherry Hill, NJ 08034. 

MOB: The Missouri Bar Center, 326 Monroe, 
P.O. Box 119, Jefferson City, MO 65102. 

NCAJ: National Center for Administration of 
Justice, Consortium of Universities of the 
Wash ing ton  M e t r o p o l i t a n  A r e a ,  1776 
Massachusetts Ave., NW, Washington, DC 
20036. Phone: (202) 466-3920. 

NCATL: North Carolina Academy of Trial 
Lawyers, Education Foundation Inc., P.O. 
Box 767, Raleigh, NC. 27602. 

NCCD: National College for Criminal Defense, 
College of Law, University of Houston, 4800 
Calhoun, Houston, TX 77004. 

NCDA: National College of District Attorneys, 
College of Law, University of Houston, 
Houston, TX 77004. Phone: (713) 749-1671. 

NCJFCJ: National Council of Juvenile and 
Family Court Judges, University of Nevada, 
P.O. Box 8978, Reno, NV 89507. 

NCLE: Nebraska Continuing Legal Education, 
Inc., 1019 Sharpe Building, Lincoln, NB 
68508. 

NCSC: National Center for State Courts, 1660 
Lincoln Street, Suite 200, Denver, CO 80203. 

NDAA: National District Attorneys Associa
tion, 666 North Lake Shore Drive, Sui te  
1432, Chicago, I L  60611. 

NITA: National/ Institute for Trial Advocacy, 
William Mitchell College of Law, St. Paul, 
MN 55104. 

NJC: National Judicial College, Judicial Col
l e g e  Bui ld ing ,  U n i v e r s i t y  of Nevada ,  
Reno, NV 895Q7. 

NLADA: National Legal Aid & Defender Asso
ciation, 1625 K Street, NW, Eighth Floor, 
Wash ing ton ,  DC 20006. Phone:  (202) 
452-0620. 

NPI: National Practice Institute Continuing 
Legal Education, 861 West Butler Square, 
100 North 6 th  Street, Minneapolis, MN 
55403. Phone: 1-800-328-4444 (In MN call 
(612) 338-1977). 

NPLTC: National Public Law Training Center, 
2000 P. Street, N;W., Suite 600, Washing
ton, D.C. 20036. 

NWU: Northwestern University School of 
Law, 367 East Chicago Avenue, Chicago, IL 
60611. 

NYSBA: New York State Bar Association, One 
Elk Street, Albany, NY 12207. 

NYSTLA: New York State Trial Lawyers As
sociation, Inc., 132 Nassau Street, New 
York, NY 12207. 

NYULT: New York University,  School of 
Continuing Education, Continuing Education 
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in Law and Taxation, 11 West 42nd Street, 
New York, NY 10036. 

OLCI: Ohio Legal Center Institute, 33 West 
11th Avenue, Columbus, OH 43201. 

PATLA: Pennsylvania Trial Lawyers Associa
tion, 1405 Locust Street, Philadelphia, PA 
19102. 

PBI: Pennsylvania Bar Institute, P.O. Box 
1027, 104 South Street, Harrisburg,  PA 
17108. 

PLI: Practising Law Institute, 810 Seventh 
Avenue, New York, NY 10019. Phone: (212) 
765-6700. 

SBM: State Bar of Montana, 2030 Eleventh Av
enue, P.O. Box 4669, Helena, MT 59601. 

SBT: State Bar o f  Texas, Professional Devel
opment Program, P.O. Box 12487, Austin, 
TX 78711. 

SCB: South Carolina Bar, Continuing Legal 
Education, P.O. Box 11039, Columbia, SC 
29211. 
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SLF: The Southwestern Legal Foundation, 
P.O. Box 707, Richardson, TX 75080. 

SMU: Continuing Legal Education, School of 
Law, Southern Methodist University, Dallas, 
TX 76275 

SNFRAN: University of San Francisco, School 
of  Law, Fulton a t  Parker  Avenues, San 
Francisco, CA 94117. 

UHCL: University of Houston, College of Law,
Central Campus, Houston, TX 77004. 

UMLC: University of  Miami Law Center, P.O. 
Box 248087, Coral Gables, F L  33124. 

UTCLE: Utah State Bar, Continuing Legal 
Education, 425 East First South, Salt Lake 
City, UT 84111. 

VACLE: Joint Committee of Continuing Legal 
Education of  the Virginia State Bar and The 
Virginia Bar Association, School o f  Law, 
University of  Virginia, Charlottesville, VA 
22901. 

VUSL: Villanova University, School of  Law, 
Villanova, PA 19085. 

- \  

1 

r" 

Current Materials of Interest 

1. Articles 
Bloom, Alan, Interpretation of Insurance 

Policy Coverage i n  the Case of A m b i g u i t y - o r  
How Big i s  the Consumer's Piece of the Rock? 
3 Whittier L. Rev. 177 (1981). 

Martin, Mark E., Note: Accommodating the 
Handicapped: The Meaning of Discrimination 
Under Section 504 of the Rehabilitation A c t ,  55 
N.Y.U.L. Rev. 881 (1980). 

Peacock, James R.. 111. Comment: Develop
ment s  U n d e r  the FTeedom of In format ion  
Act-1980, 1981 Duke L. J. 338. 

Uelmen, Gerald F., The Psychiatrist, the 
Sociopath and the Courts: New Lines for  an 
Old Battle, 14 Loy. L. A. L. Rev. 1 (1980). 

Wellman, Richard V., Recent Developments 
i n  the Struggle for  Probate Reform, 79 Mich. L. 
Rev. 501 (1981). 
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